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U.S. Customs Service 


Treasury Decision 


(T.D. 94-48) 


EXTENSION OF CAESAR J. THIBODEAUX, INC.’S CUSTOMS 
GAUGER APPROVAL TO THE SITE LOCATED IN HARVEY, 
LOUISIANA 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the extension of Caesar J. Thibodeaux, Inc.’s 
Customs gauger approval to include their Harvey, Louisiana gauging 
facility. 


SUMMARY: Caesar J. Thibodeaux, Inc., of Pasadena, Texas, a Customs 
approved gauger under Section 151.13 of the Customs Regulations 
(19 CFR 151.13), has been given an extension of its Customs gauger 
approval to include the Harvey, Louisiana site. Specifically, the exten- 
sion given to the Harvey site will include the approval to gauge petro- 
leum and petroleum products, organic compounds in bulk and liquid 
form and animal and vegetable oils. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses and gauging reports for cer- 
tain products from Customs accredited commercial laboratories and 
approved gaugers. Caesar J. Thibodeaux, Inc., a Customs commercial 
approved gauger, has applied to Customs to extend its Customs gauger 
approval to its Harvey, Louisiana facility. Review of the qualifications of 
the Harvey site shows that the extension is warranted and, accordingly, 
has been granted. 


Location: 
Caesar J. Thibodeaux, Inc.’s new site is located at 1448 MacArthur 
Avenue, Harvey, Louisiana, 70058. 


Approved-Accredited Sites: 

Caesar J. Thibodeaux, Inc., has been approved by the U.S. Customs 
Services at the following locations: Pasadena, Texas; Groves, Texas; 
Sulphur, Louisiana; Gonzales, Louisiana; Corpus Christi, Texas; and 
Harvey, Louisiana. 
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EFFECTIVE DATE: May 16, 1994. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief, 
Technical Branch, Office of Laboratories and Scientific Services, U.S. 
Customs Service, 1301 Constitution Ave., NW, Washington, D.C. 20229 
at (202) 927-1060. 


Dated: May 19, 1994. 


GeorcE D. HEAvEY, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, May 26, 1994 (59 FR 27307)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 6-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 1994 follow. 
The last notice was published in the Customs BULLETIN on May 4, 1994. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W,, (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: May 20, 1994. 


JOHN F. Atwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 23, JUNE 8, 1994 


PUBLIC MEETINGS ON CUSTOMS “MOD ACT” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of meetings. 


SUMMARyY: This notice announces the scheduling of four public meet- 
ings on the Customs “Mod Act” and informs the public of the agency’s 
intention to hold a final public meeting in Washington, D.C. sometime in 
August (date to be announced later). The public meetings presently 
scheduled will be held in (1) Buffalo, New York, (2) Chicago, Illinois, 
(3) El Paso, Texas, and (4) Miami, Florida. The purpose of these meet- 
ings is to (1) give Customs managers an opportunity to share “straw 
man” implementation proposals relating to carrier manifest require- 
ments and entry and clearance procedures, and (2) give participants an 
opportunity to ask questions, make suggestions, and provide the Cus- 
toms Service with informal input relative to implementing the Customs 
Modernization provisions of the North American Free Trade Agree- 
ment Implementation Act. To control attendance, those planning to 
attend are requested to notify Customs in advance through the desig- 
nated local contact person specified. 


DATES: In Buffalo, New York, June 21, 1994; in Chicago, Illinois, June 
24, 1994; in El Paso, Texas, June 30, 1994, and; in Miami, Florida, July 


13, 1994. The meetings at locations other than El Paso are scheduled 
from 8:30 a.m. to 2:30 p.m. The El Paso meeting will begin at 8:00 a.m. 


ADDRESSES: In Buffalo, New York, at the Radisson Hotel and Suites 
Buffalo, 4243 Genesee Street, Buffalo, New York; in Chicago, Illinois, at 
the Northbrook Hilton, 2855 North Milwaukee Avenue, Northbrook, 
Illinois; in El Paso, Texas, at the El Paso Airport Hilton, 2027 Airway 
Blvd., El Paso, Texas, and; in Miami, Florida, at the Hyatt Regency 
Miami, 400 S.E. Second Avenue, Miami, Florida. 


FOR FURTHER INFORMATION CONTACT: Debra Rutter, Office of 
Inspection and Control, U.S. Customs Service, 1301 Constitution Ave- 
nue, N.W., Washington, D.C. 20229. Phone: (202) 927-0510; FAX: (202) 
927-1356. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, the President signed the North American Free 
Trade Agreement Implementation Act. The Customs modernization 
portion of this Act (Title VI of Public Law 103-182, 107 Stat. 2057, codi- 
fied at 19 U.S.C. 3301 note), popularly known as the Customs Modern- 
ization Act or “Mod Act,” became effective when it was signed. In order 
to share “straw man” implementation proposals specific to carrier man- 
ifest requirements and entry and clearance procedures, remote filing, 
and general order procedures, and to invite informal dialogue relative to 









U.S. CUSTOMS SERVICE 

















































implementation plans and issues, Customs will hold open meetings in 
(1) Buffalo, New York, on June 21, 1994, at the Radisson Hotel and 
Suites Buffalo, 4243 Genesee Street, Buffalo, New York; (2) Chicago, 
Illinois, on June 24, 1994, at the Northbrook Hilton, 2855 North Mil- 
waukee Avenue, Northbrook, Illinois; (3) El Paso, Texas, on June 30, 
1994, at the El Paso Airport Hilton, 2027 Airway Blvd., El] Paso, Texas, 
and; (4) Miami, Florida, on July 13, 1994, at the Hyatt Regency Miami, 
400 S.E. Second Avenue, Miami, Florida. The meetings at locations 
other than E] Paso are scheduled from 8:30 a.m. to 2:30 p.m. The El Paso 
meeting will begin at 8:00 a.m. 

Meetings will begin with a general briefing covering the Office of 
Inspection and Control’s operational, automation and enforcement 
issues. Following the general briefing, staff members from the Office of 
Inspection and Control will conduct a series of presentations concen- 
trating on vessel, air, truck and rail transportation “straw man” propos- 
als for implementing specific Mod Act provisions and proposals on 
general order procedures and remote entry filing (for release purposes). 
In addition, a briefing will be provided by members of the In-bond Task 
Force and the Automated Export System Development Team. Among 
the topics to be discussed at these sessions will be: carrier manifest 
requirements, electronic transmission of data, carrier entry and clear- 
ance procedures, and carrier liability issues. Participants will be given 
ample opportunity to ask questions and provide suggestions during 
these sessions. Please note that while the Buffalo, New York, and El 
Paso, Texas, meetings will not include presentations on the vessel and 
air proposals, and that the Miami, Florida, meeting will not include the 
presentation on the motor carrier and rail proposals, the written pro- 
posals on these subjects will be made available to participants at the 
these meetings. 

Persons planning to attend are requested to pre-register by FAX with 
the local contact listed below. Individuals not having access to facsimile 
equipment may pre-register by calling the following local contacts: 

For the Buffalo Meeting: 
Mr. John Stefko, Telephone: (716) 846-3807, or the Buffalo 
District Supervisor, Telephone: (716) 846-4368, Fax: (716) 
846-5011. 
For the Chicago Meeting: 
Mr. Jerome Gothelf, Telephone: (312) 353-4729, Extension 
265, Fax: (312) 886-8118. 
For the El Paso Meeting: 
Ms. Terry Romo, Telephone: (915) 540-5800, Fax: (915) 
540-5792. 
For the Miami Meeting: 
Ms. Ruby Hogan, Telephone: (305) 536-5263, Fax: (305) 
536-4734. 
Attendees are encouraged to arrive approximately 15 minutes in 
advance of the meeting. 
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Customs intends to hold one final meeting in Washington, D.C. 
Information regarding that meeting will be announced and published in 
the Federal Register at a later date. 

Dated: May 20, 1994. 

Stuart P. SEIDEL, 
Acting Director, 
Office of Regulations and Rulings. 
[Published in the Federal Register, May 26, 1994 (59 FR 27306)] 


TREASURY ADVISORY COMMITTEE ON 
COMMERCIAL OPERATIONS OF THE U.S. CUSTOMS SERVICE 


AGENCY: Departmental offices, Department of the Treasury. 


ACTION: Renewal of Treasury Advisory Committee on Commercial 
Operations of the U.S. Customs Service and solicitation of committee 
members. 


SUMMARY: It is in the public interest to renew the Advisory Committee 
for another two-year term. This notice also establishes criteria and pro- 
cedures for the selection of members. 


FOR FURTHER INFORMATION CONTACT: Dennis M. O’Connell, 
Director, Office of Tariff and Trade Affairs, Office of the Assistant Secre- 
tary (Enforcement), (202) 622-0220. 

Pursuant to the Federal Advisory Committee Act, 5 U.S.C. App. I 
(1962), and section 9503(c) of the Omnibus Budget Reconciliation Act 
of 1987 (Pub. L. 100-203), the Assistant Secretary (Enforcement) 
announces the renewal of the following advisory committee: 

Title: The Treasury Advisory Committee on Commercial Operations 
of the U.S. customs Service. 

Purpose: The purpose of the Committee is to present advice and 
recommendations to the Secretary of the Treasury regarding commer- 
cial operations of the U.S. Customs Service and to submit a report to 
congress containing a summary of its operations and its views and 
recommendations. 

Statement of Public Interest: It is in the public interest to continue the 
existence of the Committee upon expiration, under the provisions of the 
Advisory Committee Act, of its current two-year term. The Committee 
provides a critical forum for distinguished representatives of diverse 
industry sectors to present their views on major issues involving com- 
mercial operations of the Customs Service. These views are offered 
directly to senior Treasury and Customs officials on a regular basis in a 
candid atmosphere. There exists no other single body that serves a com- 
parable function. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

In the omnibus Budget Reconciliation Act of 1987 (Pub. L. 100-203), 
Congress repealed the statutory mandate for a Customs User Fee Advi- 
sory Committee and directed the Secretary of the Treasury to create a 
new Advisory Committee on Commercial Operations of the U.S. Cus- 
toms Service. The original Committee consisted of 20 members drawn 
broadly from industry sectors affected by Customs commercial opera- 
tions. The Committee’s charter was filed on October 17, 1988 and 
expired two years later. A new charter was filed on October 17, 1990, 
renewing the Committee for an additional two-year term. A third char- 
ter was filed on October 15, 1992, renewing the Committee for another 
two-year term, and the Committee has met quarterly thereafter. The 
current term of the Committee will end with the expiration of the cur- 
rent charter on October 15, 1994, The Treasury Department plans to 
file anew charter by that date renewing the Committee for a fourth two- 
year term. 


OBJECTIVES, SCOPE AND DESCRIPTION OF THE COMMITTEE 
The Committee’s objectives are to advise the Secretary of the Trea- 
sury on issues relating to the commercial operations of the customs Ser- 
vice. It is expected that, during its third two-year term, the Committee 
will consider such issues as implementation of the Customs Moderniza- 
tion Act, the North American Free Trade Agreement, and the recent 


GATT agreement; user fees; administration of staff and resources for 
commercial operations; commercial and trade enforcement; impact of 
Customs commercial operations on ports and carriers; automated sys- 
tems; Customs reorganization; and the President’s “reinvention of gov- 
ernment” initiative. 

The Committee will be chaired by the Assistant Secretary of the Trea- 
sury for Enforcement. The Committee will function for a two-year 
period before renewal or abolishment and will meet approximately eight 
times (quarterly) during the period. An additional special meeting of the 
full Committee or a subcommittee thereof may be convened if necessary. 
The meetings will generally be held in the Treasury Department, Wash- 
ington, D.C. However, typically one meeting per year, but generally not 
more than two, may be held outside of Washington at a Customs port. In 
recent years, meetings have been held in New York, San Diego, Miami, 
Buffalo, El Paso, and Chicago. 

The members shall be selected by the Secretary of the Treasury from 
representatives of the trade or transportation community serviced by 
Customs, the general public, or others who are directly affected by Cus- 
toms commercial operations. In addition, members shall represent 
major regions of the country, and not more than ten members may be 
affiliated with the same political party. No person who is required to reg- 
ister under the Foreign Agents Registration Act as an agent or represen- 
tative of a foreign principal may serve on an advisory committee. 
Members shall not be paid compensation nor shall they by considered 
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Federal Government employees for any purpose. No per diem, trans- 
portation, or other expenses are reimbursed for the cost of attending 
Committee meetings at any location. 

Members who are serving on the Committee during its expiring two- 
year term are eligible to reapply for membership. A new application let- 
ter and updated resume are required. It is expected that approximately 
half of the current membership of the Committee will be replaced with 
new appointees. 

Membership on the Committee is personal to the appointee. Under 
the Committee By-laws, a member may not send an alternate to repre- 
sent him at a Committee meeting. However, since Committee meetings 
are open to the public, another person from a member’s organization 
may attend and observe the proceedings in a nonparticipating capacity. 
Regular attendance is essential; a member who is absent for two consec- 
utive meetings or two meetings in a calendar year shall lose his seat on 
the Committee. 


APPLICATION FOR ADVISORY COMMITTEE APPOINTMENT 


Any interested person wishing to serve on the Treasury Advisory 
Committee on Commercial Operations of the U.S. Customs Service 
must provide the following: 


1. Statement of interest and reasons for application; 

2. Complete professional biography or resume; and 

3. Political affiliation, in order to ensure balanced representa- 
tion. (Mandatory. If no party registration, indicate “independent” 
or “unaffiliated”). 


In addition, applicants must state in their applications that they agree 
to submit to preappointment security and tax checks. There is no pre- 
scribed format for the application. Applicants may send a cover letter 
describing their interest and qualifications and enclosing a resume. 

The application period for interested candidates will extend to July 
15, 1994. Applications should be submitted in sufficient time to be 
received by the closing date to the Director, Office of Tariff and Trade 
Affairs, Office of the Assistant Secretary (Enforcement)), Room 4004, 
Department of the Treasury, 1500 Pennsylvania Avenue, N.W., Wash- 
ington, DC 20220. 


Dated: May 18, 1994. 


JOHN P. Simpson, 
Deputy Assistant Secretary, 
(Regulatory, Tariff, and Trade Enforcement). 


[Published in the Federal Register, May 24, 1994 (59 FR 26842)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 24, 1994. 

The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
ELIGIBILITY OF CIGAR SCRAP TOBACCO FOR DUTY-FREE 
TREATMENT UNDER THE CBERA 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of ruling letter concerning the eligibility 
of cigar scrap tobacco for duty-free treatment under the Caribbean 
Basin Economic Recovery Act (CBERA). 


SUMMARY: Pursuant to section 625(c)(1) of the Customs Moderniza- 
tion Act, Public Law 103-82, 107 Stat. 437, December 8, 1393, this 
notice advises interested parties that Customs is revoking a ruling per- 
taining to the eligibility of cigar scrap tobacco for duty-free treatment 
under the CBERA. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 8, 1994. 


FOR FURTHER INFORMATION CONTACT: Wende Schuster, Special 
Classification Branch (202) 482-6980. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 13, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 15, proposing to revoke Headquarters Ruling 
Letter (HRL) 553120, dated September 28, 1984, concerning the eligi- 
bility of cigar scrap tobacco for duty-free treatment under the Carib- 
bean Basin Economic Recovery Act (CBERA). No comments were 
received. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), this 
notice advises interested parties that Customs is revoking HRL 553120 
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to reflect the fact that leaf tobacco which is hand-stripped in a benefi- 
ciary country does not undergo a substantial transformation into a 
“product of” that beneficiary country. The ruling revoking HRL 553120 
is set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 16, 1994. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., May 16, 1994. 


CLA-2 CO:R:C:S 557577 WAS 
Category: Classification 
Mk. T.H. MITCHELL 
TRAFFIC MANAGER 
LANCASTER LEAF 
198 West Liberty Street 
PO. Box 897 
Lancaster, PA 17803 


Re: Reconsideration of HRL 557192 concerning the eligibility of hand-stripped leaf 
tobacco for duty-free treatment under the Caribbean Basin Economic Recovery Act 
(CBERA). 


DEAR MR. MITCHELL: 

This is in response to your letter dated September 7, 1993, requesting reconsideration 
of Headquarters Ruling Letter (HRL) 557192 dated July 14, 1993, concerning the eligibil- 
ity of hand-stripped leaf tobacco from a designated beneficiary country (BC) for duty-free 
treatment under the Caribbean Basin Economic Recovery Act (CBERA) (19 U.S.C. 
2701-2706). In HRL 557192, we held that the leaf tobacco which is hand-stripped in a BC 
is not substantially transformed into a “product of” a BC. Pursuant to section 625, Tariff 
Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation Act, Pub. L. No. 
103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed 
eeoeeee of 553120 was published April 13, 1994, in the Customs BULLETIN, Volume 28, 
Number 15. 


Facts: 

This reconsideration is based upon the additional information concerning the proces- 
sing of the tobacco in the BC (possibly the Dominican Republic, Nicaragua, or Honduras) 
that you submitted. In this submission, you have described the operations as follows: 


Upon arrival in a BC, the cartons of leaf tobacco are promptly unloaded from the 
ocean container. The tobacco leaves are then removed from the cartons and the indi- 
vidual tobacco leaves are carefully loosened from their tangled state within the car- 
ton. Moisture is applied to each leaf using a pressurized misting device. After the 
moisture is evenly applied, each leaf is spread out on a grading table where it is 
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inspected for quality, uniformity, color, and size. At this stage, all foreign materials, 
such as weeds, dirt, feathers, pieces of packing material, etc. are removed and dis- 
carded. The tobacco leaves are then segregated according to specified grades and 
placed on a fermentation bulk in an environmentally controlled sweat” room for a 
period of ten days in order to raise the temperature of the tobacco to 120 degrees Fahr- 
enheit, which conditions the tender leaves for the handstripping process. In addition 
to conditioning the leaves, the fermentation bulk process also lowers the nicotine con- 
tent from approximately 3.19% to 2.32% and changing the color to one more accept- 
able to the consumer. Other chemical changes, such as the reduction of sugar content 
and chloride content, occur during the fermentation process which makes it more 
suitable for the production of chewing tobacco. 

When the prescribed temperature is attained and the leaves of tobacco are deemed 
“ready,” they are gently removed from the fermentation bulk and hand carried from 
the “sweat” room to the handstripping area where there is enough natural lighting to 
allow the workers to expertly handstrip the lamina away from the midrib (large cen- 
tral stem) of the leaf. (This lamina then becomes known asa tobacco “strip” in tobacco 
industry jargon). The hand “strips” are then positioned on specially designed inspec- 
tion tables where you state that highly skilled supervisors inspect them for unifor- 
mity and quality of workmanship. The stems which have been removed are then 
segregated and discarded. 

Next, the strips are passed over a specially designed screen which removes foreign 
material, especially sand. A minimum of six quality control personnel closely scruti- 
nize this screening process to assure that nothing remains on the strips which would 
cause them to be rejected by a customer who intends to use the strip in a chewing 
tobacco product. 

After the strips have been cleaned of all contaminants, another group of workers 
= the strips on a drying rack and move them into a controlled environment, 

nown as a “drying” room. The “drying” room is specially designed to allow heat to 
force moisture from the strips and ventilate the excess moisture out and away from 
the strips. The moisture content of the strips must be reduced from approximately 
20% to a target range of 14% to 16% in order to prevent the strip from molding during 
subsequent shipment to the United States. In addition to reducing the moisture con- 
tent of the strips, this process has a mellowing effect on the tobacco, which is highly 
desirable for chewing tobacco products of this nature. This process can take from 10 
to 20 days, depending upon the weather conditions, moisture content, and quality of 
the tobacco leaf (strip). 

After the strips attain the proper moisture level, and are tested and judged to have 
mellowed properly, they are once more subject to inspection by the grading and qual- 
ity control teams. Once approved by these teams, top graders then sort the finished 
strips and send them to the packing room where they are placed into a sturdy card- 
a case and machine-pressed to achieve the proper weight for final shipment to 
the U.S 


Issue: 
Whether the leaf tobacco which is hand-stripped in a BC is substantially transformed 
into a “product of” the BC for purposes of the CBERA. 


Law and Analysis: 

Under the CBERA, eligible articles the growth, product, or manufacture of a BC, which 
are imported directly to the U.S. from a BC, qualify for duty-free treatment, provided the 
sum of (1) the cost or value of materials produced in a BC or two or more BC’s, plus (2) the 
direct costs of processing operations performed in a BC or BC’s is not less than 35 percent 
of the appraised value of the article at the time it is entered into the U.S. See 19 U.S.C. 
2703(a)(1). 

As stated in General Note 7, HTSUS, the Dominican Republic, Nicaragua, and Hondu- 
ras are designated as BC’s under the CBERA. In addition, it appears that the hand- 
stripped tobacco leaf is classifiable in subheading 2104.20, HTSUS, which is a 
CBERA-eligible provision. Therefore, the tobacco will receive duty-free treatment if it is 
considered to be the “product of” a BC the 35 percent value-content requirement is met, 
and the tobacco is “imported directly” into the U.S. 

Under the Customs Regulations implementing the CBERA, an eligible article may be 
considered a “product of” a BC if it is either wholly the growth, product, or manufacture of 
a beneficiary country, or a new or different article of commerce which has been grown, pro- 
duced, or manufactured in the BC. See 19 CFR 10.195. Accordingly, where materials are 
imported into a BC from a non-BC, as in this case, those materials must be substantially 
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transformed into a new and different article of commerce, a “product of” the BC. The cost 
or value of those materials may be included in calculating the 35 percent value-content 
requirement only if they have undergone a “double substantial transformation” in the 
BC. See 19 CFR 10.196(a); Azteca Milling Co. v. United States, 703 F Supp. 949 (CIT 1988), 
aff'd, 890 F.2d 1150 (Fed. Cir. 1989). 

The test for determining whether a substantial transformation has occurred is whether 
an article emerges from a process with a new name, character or use, different from that 
possessed by the article prior to processing. See Texas Instruments Inc. v. United States, 
69 CCPA 152, 156, 681 F.2d 778, 782 (1982). 

In HRL 553120 dated September 28, 1984, we held that cigar leaf tobacco imported into 
the Dominican Republic and processed into cigar scrap tobacco qualified for duty-free 
treatment under the CBERA. In HRL 553120, some of the operations performed included: 
placing cigar leaf tobacco of Dominican and foreign origin in a vacudyne machine to add 
moisture to the tobacco leaves; blending tobacco of various grades; placing the tobacco 
leaves in sweat boxes for up to two weeks under high temperature and moisture to reduce 
the nicotine; mellowing the tobacco; creating certain chemical changes to reduce objec- 
tionable elements; cutting the tobacco leaves into particles; stemming the tobacco pieces; 
running the tobacco lamina of the tobacco particles off the stern and separating the lam- 
ina from the stem by means of air suction; running the tobacco pieces over vibrating 
screens to remove fine particles detrimental to cigar manufacture; and placing the tobacco 
pieces in drying chambers to reduce the moisture content from approximately 25 percent 
to 13 to 15 percent necessary for cigar manufacturing. 

We held that the eleven steps involved in the production of the cigar scrap tobacco in 
HRL 553120 constituted a substantial transformation of the imported tobacco into a 
“product of” the Dominican Republic. In making this determination, we stated that the 
reduction of nicotine mellowing of the tobacco, and chemical changes, supplemented with 
frequent quality control tests, various machines and other equipment used in the 
manufacturing process which required some degree of technical skill on the part of the 
Dominican workers, and the significant amount of time required for the entire production 
process, were substantial manufacturing operations which resulted in a substantial 
transformation of the imported tobacco into a “product of” the Dominican Republic. See 
also HRL 553825 dated February 4, 1986. 

Upon reconsideration of your request for duty-free treatment under the CBERA, we are 
of the opinion that HRL 553120 was in error and should be revoked. With regard to the 
question of whether or not the processing of the tobacco in a beneficiary country results in 
a substantial transformation, we find relevant, Uniroyal, Inc. v. United States, 3 CIT 220, 
542 F Supp. 1026 (1982), acountry of origin marking case involving imported shoe uppers. 
In this case, the court considered whether the addition of an outsole in the U.S. to imported 
uppers lasted in Indonesia effected a substantial transformation of the uppers. The court 
described the imported upper, which resembled a moccasin, and the process of attaching 
the outsole to the upper. The factors the court examined to determine whether a substan- 
tial transformation had taken place included: (a) a comparison of the time involved in 
attaching the outsole versus the time involved in manufacturing the upper, (b) a compari- 
son of the cost involved in the process of attaching the outsole versus the cost involved in 
the process of manufacturing the upper, (c) acomparison of the cost of the imported upper 
versus the cost of the outsole, and (d) a comparison of the number of highly skilled opera- 
tions involved in both processes. The court concluded that a substantial transformation of 
the upper had not occurred since the attachment of the outsole to the upper is a minor 
manufacturing or combining process which leaves the identity of the upper intact. The 
upper was described as a substantially complete shoe and the manufacturing process tak- 
ing place in the U.S. required only a small fraction of the time and cost involved in produc- 
ing the upper. 

Furthermore, in Uniroyal, the court examined the facts presented and determined that 
the completed upper was the very essence of the completed shoe. The concept of the “very 
essence” of a product was applied in National Juice Products Association v. United States, 
10 CIT 48, 628 F Supp. 978 (1986), where the court upheld a Customs determination that 
imported orange juice concentrate is not substantially transformed when it is domesti- 
cally processed into retail orange juice products. In that case, the concentrate was mixed 
with water, orange essences, orange oil and in some cases fresh juice and either packaged 
in cans and frozen or pasteurized, chilled and packed in liquid form. Customs found, and 
the court agreed, that the further processing of the juice did not produce an article witha 
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new name, character or use because the essential character of the final product was 
imparted by the basic Ingredient, the orange concentrate. The court stated that “the 
manufacturing concentrate ‘imparts the essential character to the juice and makes it 
orange juice.’ Thus, as in Uniroyal, the imported product is ‘the very essence’ of the retail 
product.” The court further stated that “the retail product In this case is essentially the 
juice concentrate derived in substantial part from * * * oranges. The addition of water, 
orange essences and oils to the concentrate, while making it suitable for retail sale does 
not change the fundamental character of the product, it is still essentially the product of 
the juice or oranges.” 

We have also held in HRL 729365 dated June 25, 1986, that imported broccoli was not 
considered substantially transformed when it was further processed by cutting, blanch- 
ing, packaging and freezing. The pre-processed broccoli was found to not lose its funda- 
mental character and identity as a result of the processing operations that were 
performed. In addition, in HRL 731472 dated June 23, 1988, published as C.S.D. 88-19, 
Customs held that the peeling and deveining of shrimp did not change the name, charac- 
ter, or use of the shrimp and, thus, did not constitute a substantial transformation. In that 
ruling, it was stated that the deveining and shelling operations did not significantly 
change the products’ intended use, which is dictated primarily by the very nature of the 
product itself—raw shrimp. It was also noted that peeling and deveining operations often 
are performed by many consumers in their own kitchen. In addition, HRL, 555684 dated 
January 18, 1991, Customs held that cheese is not substantially transformed when it 
undergoes processing from block cheese to grated cheese. In that ruling it was further 
stated that not only can grated cheese be created from raw cheese by consumers in their 
home, but, more importantly, the change of the cheese from raw to grated is only minor 
and does not change the fundamental character of the cheese. We view the hand-stripping 
and other operations performed on the tobacco as analogous to those operations described 
in the above-cases in which we held that a substantial transformation did not result. 

We are of the opinion that, consistent with the above-described cases, that leaf tobacco 
which is hand-stripped in a beneficiary country does not undergo a substantial trans- 
formation into a “product of” that beneficiary country. As in Uniroyal and National Juice 
Products, it is our determination that the very essence of the final product in the instant 
case is imparted by the tobacco, prior to any additional processes performed in the benefi- 
ciary country. The operations performed in the beneficiary country which include clean- 
ing, conditioning the tobacco, handstripping, drying, etc., do not change the fundamental 
character or use of the tobacco in its exported condition. Before the tobacco undergoes the 
processing operations in the beneficiary country, it is already dedicated for use as tobacco 
leaf which can be either smoked or chewed. Although the fermentation process may condi- 
tion the tobacco and change the nicotine content and color, this does not alter the essential 
character of the tobacco. It is tobacco which is exported to the beneficiary country and 
tobacco which is imported into the U.S. As in Uniroyal, we believe that the Imported prod- 
uct is the very essence of the retail product. Thus, we view the operations performed in the 
beneficiary country as merely a finishing process which does not constitute a substantial 
transformation of the tobacco into a new and different article with a new name, character 
or use. Therefore, based on the foregoing analysis, we believe that HRL 557120 should be 
revoked. 


Holding: 

Based on the additional information submitted, we find that the leaf tobacco which is 
hand-stripped in a BC is not substantially transformed in a BC into a “product of” the BC. 
Therefore, the leaf tobacco will not qualify for duty-free treatment under the CBERA 
when imported into the US. 

HRL 557192 is affirmed. 

In accordance with section 625 this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 623 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 23, JUNE 8, 1994 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF TELEPHONE 
TEST SET 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification ofa 
telephone test set referred to as the Opticall. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before July 8, 1994. 


ADDRESS: Written comments (preferably In triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
the Opticall Fiber-Optic Talk Set (“Opticall”). 

In District Ruling Letter (DD) 888654, issued on August 13, 1993, by 
the District Director of Customs, Buffalo, NY, the Opticall was classified 
under subheading 9031.40.00, HTSUS, which provides for other Opti- 
call measuring or checking instruments and appliances. DD 888654 is 
set forth as “Attachment A” to this document. 

In Headquarters Ruling Letter (HQ) 954869, dated February 9, 1994, 
Customs held that the Opticall was classified under subheading 
9031.80.00, HTSUS, which provides for: measuring or checking instru- 
ments, appliances and machines, not specified or included elsewhere in 
this chapter * * *: other instruments, appliances and machines. HQ 
954869 is set forth as “Attachment B” to this document. 

Customs Headquarters is of the opinion that DD 888654 erroneously 
classified the Opticall under subheading 9031.40.00, HTSUS. Customs 
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intends to revoke DD 888654 to reflect the proper classification of the 
merchandise under subheading 9031.80.00, HTSUS, to conform to the 
holding in HQ 954869. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed HQ 955230 revoking DD 888654 is 
set forth as “Attachment C” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 18, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Buffalo N.Y., August 13, 1993. 


CLA-2-90:S:N:N1:C15 888654 
Category: Classification 
Tariff No. 9031.40.0080 
Mr. ARNE MIDTSKOG 
MIDTSKOG & ASSOCIATES 
17221 N.E. 152nd Street 
Woodinville, WA 98072 


Re: The tariff classification of an Opticall Fiber Optic Talk Set from the United Kingdom. 


DEAR MR. MIDTSKOG: 

In your letter of July 19, 1993, on behalf of Chesilvale Electronics Ltd. Corp., you 
requested a tariff classification ruling. 

The Opticall Fiber Optic Talk Set is used exclusively on disconnected or “dark” (dead) 
fiber. It provides an intercommunication facility between two distant sites by transmit- 
ting and decoding digital light signals sent along the fiber. Additionally it provides two test 
features: 


(i) A stabilized light source (constant level light output) for Opticall fiber-optic loss 
measurement at the remote end; 
(ii) A special marker tone for fiber-optic identification at the distant end. 

The product is used by telecommunications technicians for communications and testing 
of fiber-optics. Opticall includes a stabilized light source. This is the light equivalent of a 
constant level tone. If the light level is constant, it is possible to measure the light level 
(with a light level meter) at the source and then measure it again at the far end of the fiber. 
The difference is the Opticall loss of the fiber. This is an industry standard technique. As 
described in the submitted brochure, it is a portable, easy-to-use test telephone similar in 
application to the “butt-in”. 

The applicable subheading for the Opticall Fiber Optic Talk Set will be 9031.40.0080, 
Harmonized Tariff Schedule of the United States (HTS), which provides for measuring or 
checking instruments, appliances and machines, riot specified or included elsewhere in 
this chapter; other Opticall instruments and appliances, other. The rate of duty will be 
10 percent ad valorem. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling should be attached to the entry documents filed at the time this 
merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

RICHARD G. MCMULLEN, 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., February 9, 1994. 


CLA-2 CO:R:C:M 954869 MBR 
Category: Classification 
Tariff No. 9031.80.00 and 9030.40.00 
Mr. ARNE MIDTSKOG 
MIDTSKOG & ASSOCIATES 
17221 NE. 152nd Street 
Woodinville, WA 98072 


Re: “Opticall”; PTS 109 Tone Tracker; PTS 287 Oscillator; T 1544 Carrier Detector; 
Opticall Telephone Hand Test Set; Pair Tracking System; Electrical Apparatus For 
Line Telephony; Instruments and Apparatus for Measuring or Checking Electrical 
Quantities; Specially Designed for Telecommunications; Measuring; Checking; HQs 
954057, 089594, 089928; NYs 864957, 864960, 864992. 


DEAR MR. MIDTSKOG: 

This is in reply to your letter of August 13, 1993, requesting classification of the Chesil- 
vale Electronics “Opticall,” the “PTS 109 Tone Tracker,” “PTS 287 Oscillator” and the 
“T 1544 Carrier Detector,” under the Harmonized Tariff Schedule of the United States 
(HTSUS). 


Facts: 

You state that the “Opticall” is identical to the DSTS 5 telephone band test set (ruled 
upon in HQ 954057, dated July 26, 1993), except that the Opticall is used for testing fiber 
optic cables instead of a copper line or cable. The Opticall consists of a hand set and a porta- 
ble base unit. The literature submitted states that its features are as follows: continuous 
wave & 2kHz output, full duplex digital, field ruggedised and easy to use. Telephone “test 
sets” are designed for use in telephonic installation and repair, central office frame and 
switch train analysis, PABX and station equipment installation, and trouble isolation. 
These devices can also be used to “butt in” to an ongoing call to listen for static or other 
irregularities. 

You also state that the PTS (Pair Tracing system) 109 Tone Tracker (PTS Super Range) 
and its PTS 287 oscillator are identical in usage to the PTS 100 (also ruled upon in HQ 
954057), except that the PTS 109 is more sensitive. This merchandise functions as follows 
the oscillator is connected to twisted pair telephone lines, at which point the tone tracker 
probe can be used to trace the line. 

The T1544 Carrier Detector is similar to the PTS except it is designed to trace carrier 
circuits with no interference or interruption. 


Issue: 

Are The Opticall telephone hand test set and the various pair tracing system units clas- 
sifiable in heading 8517, HTSUS, as electrical apparatus for line telephony, in heading 
9030, HTSUS, which provides for oscilloscopes and other instruments for checking elec- 
trical quantities, or in heading 9031, HTSUS, as checking instruments, appliances and 
machines, not specified or included elsewhere in Chapter 90? 
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Law and Analysis: 

The Harmonized Tariff Schedule of the United States (HTSUS) provides that the classi- 
fication of articles is governed by the General Rules of Interpretation (GRI’s). GRI 1 states 
in pertinent part: 

Ok & * 


classification shall be determined according to the terms of the headings and 
any relative section or chapter notes * * *.” 


The promotional literature lists numerous applications for the Opticall, including mili- 
tary communications, secure intercoms, and private networks. However, you state that 
the Opticall is strictly used in the US. as a fiber optic telephone hand test set. The Addi- 
tional U.S. Rules of Interpretation state as follows: 


1. In the absence of special language or context which otherwise requires— 

(a) a tariff classification controlled by use (other than actual use) is to be deter- 
mined in accordance with the use in the United States at, or immediately prior to, 
the date of importation, of the goods of that class or kind to which the imported 
goods belong, and the controlling use is the principal use. 

Similar merchandise was ruled upon in HQ 954057, dated July 26, 1993, HQ 089594, 
dated September 26, 1991, and HQ 089928, dated November 6, 1991. These rulings held 
that, pursuant to Section XVI, Legal Note 1(m) [which provides that Section XVI does not 
cover articles of chapter 90], the telephone test sets were classifiable in subheading 
9031.80.00, HTSUS. The principal function of the Opticall is to check telephonic opera- 
tion. Therefore, since the Opticall is used, in the U.S., at this tine, as a telephone hand test 
set, it is also classifiable in subheading 9031.80.00, HTSUS. 

However, it is important to note that other types of telephone line test equipment have 
been properly classified in subheading 9030.40.00, HTSUS, which provides for: “[o]scillo- 
scopes, spectrum analyzers and other instruments and apparatus for measuring or check- 
ing electrical quantities * * *: [o]ther instruments and apparatus, specially designed for 
telecommunications (for example, cross-talk meters, gain measuring instruments, distor- 
tion factor meters, psophometers).” See NY 864957, dated July 29, 1991, NY 864960, 
dated July 29, 1991, NY 864992, dated July 29, 1991. These goods where found to have the 
principal function of “instruments and apparatus for measuring or checking electrical 
quantities.” 

The PTS 109 Tone Tracker Probe, PTS Oscillator and the T1544 Carrier Detector are 
also similar to the merchandise ruled upon in HQ 954057. The oscillator is connected toa 
twisted pair telephone line and the tone tracker probe can then be used to trace the line. 
The T1544 Carrier Detector functions like the PTS 109, the only difference being that the 
T1544 is designed to trace carrier circuits. These devices are all designed to perform the 
function of measuring or checking electrical quantities. Therefore, since they are “spe- 
cially designed for telecommunications,” they are classifiable in subheading 9030.40.00, 
HTSUS. 


Holding: 

The Chesilvale Electronics ”Opticall” fiber optic telephone hand test set is classifiable 
in subheading 9031.80.00, HTSUS, which provides for: “[m]easuring or checking instru- 
ments, appliances and machines, not specified or included elsewhere in this chapter: 
[o]ther instruments, appliances and machines.” The rate of duty is 4.9 percent ad 
valorem. 

The PTS 109 Tone Tracker, PTS 287 Oscillator and the T1544 Carrier Detector are all 
classifiable in subheading 9030.40.00, HTSUS, which provides for: “[o]scilloscopes, spec- 
trum analyzers and other instruments and apparatus for measuring or checking electrical 
quantities * * *: [o]ther instruments and apparatus, specially designed for telecommu- 
nications (for example, cross-talk meters, gain measuring instruments, distortion factor 
meters, psophometers).” The rate of duty is 4.9 percent ad valorem. 

Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:M 955230 RFA 
Category: Classification 
Tariff No. 9031.80.00 
Mr. ARNE MIDTSKOG 
MIDTSKOG & ASSOCIATES 
17221 NE. 152nd Street 
Woodinville, WA 98072 


Re: Opticall Fiber Optic Talk Set; Telephone Test Set; Heading 9031; Additional U.S. 
Note 3 to Chapter 90; HQ 954057; HQ 954869, affirmed; DD 888654, revoked. 


DEAR MR. MIDTSKOG: 

This is in response to your letter dated October 12, 1993, requesting reconsideration of 
DD 883654, issued to you on August 13, 1993, by Customs in Buffalo, NY, involving the 
tariff classification of the Opticall Fiber-Optic Talk Set (“Opticall”) under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). 


Facts: 

The merchandise, labeled as the “Opticall”, is a telephone test set used for testing dis- 
connected (“dark” or “dead”) fiber optic cables. It consists of a hand set and a portable 
base unit. Telephone “test sets” are designed for use in telephonic installation and repair, 
central office frame and switch train analysis, PABX and station equipment installation, 
and trouble isolation. 

The Opticall provides an intercommunication facility between two distant sites by 
transmitting and decoding digital light signals sent along the fiber. Additionally, it pro- 
vides two test features: a stabilized light source (constant level light output) for Opticall 
fiber-optic loss measurement at the remote end; and a special marker tone for fiber-optic 
identification at the distant end. 

The merchandise is used by telecommunications technicians for communications and 
testing of fiber-optics. The stabilized light source of the Opticall is the equivalent of a 
constant level tone. If the light level is constant, it is possible to measure the light level 
(with a light level meter) at the source and then measure it again at the far end of the fiber. 
The difference is the Opticall loss of the fiber. 


Issue: 
Is the Opticall classifiable as other Opticall measuring and checking instruments, 
appliances, and machines under the HTSUS? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

In DD 888654, dated August 13, 1993, Customs in Buffalo, NY, determined that the 
Opticall was classifiable under subheading 9031.40.00, HTSUS, which provides for: 
“{mJeasuring or checking instruments, appliances and machines, not specified or 
included elsewhere in this chapter * * *: [o]ther Opticall instruments and appliances: 
fojther * **.” 

In HQ 954869, dated February 9, 1994, Customs Headquarters determined that the 
Opticall, which is used to check telephonic operations, was classifiable under subheading 
“[mJeasuring or checking instruments, appliances and machines, not specified or 
included elsewhere in this chapter * * *: [o]ther instruments, appliances and machines 
* * * ” Customs based this decision on prior rulings in which certain telephone hand test 
sets, which were designed to check the telephonic operation of copper wires, were deter- 
mined to be classifiable under subheading 9031.80.00, HTSUS. See HQ 954057 (July 26, 
1993); HQ 089928 (November 6, 1991); and HQ 089594 (September 26, 1991). 

To classify merchandise as an “Opticall appliance” or “Opticall instrument”, it must 
meet the requirements of Additional U.S. Note 3 to chapter 90, which states as follows: 

[flor the purposes of this chapter, the terms “Opticall appliances” and “optic instru- 
ments” refer only to those appliances and instruments which incorporate one or more 
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Opticall elements, but do not include any appliances or instruments in which the 
incorporated Opticall element or elements are solely for viewing a scale or for some 
other subsidiary purpose. 


A tariff term that is not defined in the HTSUS or in the Harmonized Commodity 
Description and Coding System Explanatory Notes (EN) is construed in accordance with 
its common and commercial meaning. Nippon Kogaku (USA) Inc. v. United States, 
69 CCPA 89, 673 F.2d 380 (1982). Common and commercial meaning may be determined 
by consulting dictionaries, lexicons, scientific authorities and other reliable sources. C.J. 
Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). 

In HQ 088941, dated January 16, 1992, Customs, citing Webster’s II New Riverside Uni- 
versity Dictionary (1984), p. 1155, defined “subsidiary” as “[s]erving to supplement or 
assist * * * [slecondary in importance: subordinate.” Customs further stated that “[t]he 
meaning of ‘subsidiary’ has nothing to do with the amount of time optics are used in the 
overall use of a device, but it relates more to the type of task which the optics perform when 
being used in the operation of the device.” 

The Opticall is designed to be used to test fiber-optic wires and does not incorporate 
optics itself. The task being performed by the subject merchandise is on the optics. There- 
fore, the Opticall does not meet the definition of Additional U.S. Note 3 to chapter 90 as an 
“Opticall appliance” or an “Opticall instrument”. We find that the classification of the 
Opticall in HQ 954869 was correct and that DD 888654 should be revoked. 


Holding: 

The Opticall Fiber Optic Talk Set is classifiable under subheading 9031.80.00, HTSUS, 
which provides for: “[m]Jeasuring or checking instruments, appliances and machines, not 
specified or included elsewhere in this chapter * * *: [o]ther instruments, appliances and 
machines * * *.” The general, column one rate of duty is 4.9 percent ad valorem. 


Effect on Other Rulings: 
HQ 954869, dated February 9, 1994, is affirmed. 
DD 888654, dated August 13, 1993, is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PLAYHOUSE Import & Export, INC., PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 92-08-00587 
[Plaintiff's motion for rehearing is denied.] 
(Dated May 13, 1994) 


Law Offices of George R. Tuttle, PC. (George R. Tuttle), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Marc E. 
Montalbine); United States Customs Service (Mark G. Nackman), of counsel, for 
defendant. 


MEMORANDUM AND ORDER 


GOLDBERG, Judge: This action having been previously dismissed by 
the court for lack of jurisdiction, see Playhouse Import & Export, Inc. v. 
United States, Slip Op. 94-14 (CIT Jan. 28, 1994) (“Playhouse I”), plain- 
tiff now moves this court for rehearing. Because the court finds that 
plaintiff's arguments do not compel a rehearing of this matter, plain- 
tiff’s motion is denied. 


DISCUSSION 


The factual predicate underlying this action is detailed in the court’s 
memorandum opinion. Playhouse I, Slip Op. 94-14 at 2-4. Presently, 
Playhouse argues that the recent decision of our appellate court in Con- 
oco, Inc. v. United States Foreign-Trade Zones Bd., 18 F.3d 1581 (Fed. 
Cir. 1994), provides “new precedent that this Court incorrectly con- 
cluded that jurisdiction did not exist under 28 U.S.C. § 1581(i) to review 
the denial of * * * Customs’ decision regarding prior disclosure.” Plain- 
tiffs Response To Defendant’s Opposition To Plaintiff's Motion For 
Rehearing at 1 (“Plaintiff's Response Brief”). The court disagrees. 

Arehearing is a “method of rectifying a significant flaw in the conduct 
of the original proceeding.” W.J. Byrnes & Co. v. United States, 68 Cust. 


25 
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Ct. 358, 358, C.R.D. 72-5 (1972). The decision to grant or deny a motion 
for rehearing lies within the sound discretion of the court. See, e.g., 
Sharp Elecs. Corp. v. United States, 14 CIT 1, 2, 729 F. Supp. 1354, 1355 
(1990). 

As the government notes, “arguments raised for the first time on 
rehearing are not properly before the court for consideration when prior 
opportunity existed * * * for the moving party to have adequately made 
its position known.” Wild Herrbrugg Instruments Co. v. United States, 
81 Cust. Ct. 141, 143, C.D. 4781 (1978). Playhouse asserted jurisdiction 
under 28 U.S.C. § 1581(i) in response to the government’s motion to dis- 
miss this action. The court will therefore address Playhouse’s reliance 
upon Conoco in support of its motion for rehearing. 


A. The Conoco Decision: 


Playhouse asserts that the decision of the Court of Appeals for the 
Federal Circuit (“CAFC”) in Conoco requires this court to reexamine its 
conclusion that jurisdiction under 28 U.S.C. § 1581(i) is not warranted 
in the present case. Plaintiff's Response Brief at 1; see Playhouse I, Slip 
Op. 94-14 at 10-12. Playhouse’s reliance on Conoco, however, is mis- 
placed. Conoco simply recognizes that § 1581(i) jurisdiction is appropri- 
ate only when no other remedy is available or when other remedies that 
may be available are shown to be manifestly inadequate. This accords 
with ample prior case law. See, e.g., Norcal/Crosetti Foods, Inc. v. United 
States,10Fed.Cir.(T)__—,_—s_—«, 963 F2d 356, 359 (1992); Miller & Co. 
uv. United States, 5 Fed. Cir. (T) 122, 124, 824 F.2d 961, 963 (1987); United 
States v. Uniroyal, Inc., 69 CCPA 179, 187, 687 F.2d 467, 475 (1982) 
(Nies, J., concurring); Companhia Brasileira Carbureto De Calcio v. 
United States, Slip Op. 94-48 at 2-3 (CIT Mar. 18, 1994); Vivitar Corp. v. 
United States, 7 CIT 170, 176, 585 F. Supp. 1419, 1426 (1984), aff'd, 
3 Fed. Cir. (T) 124, 761 F2d 1552 (1985); Lowa, Lid. v. United States, 
5 CIT 81, 88, 561 F Supp. 441, 447 (1983), aff'd, 2 Fed. Cir. (T) 27, 724 
Fi2d 121 (1984). 

In the present case, Playhouse can challenge the merits of Customs’ 
decision to reject its submitted disclosure as a valid prior disclosure in its 
defenses to an action commenced in this court by the government pur- 
suant to 28 U.S.C. § 1582.2 The question thus becomes whether review 
under § 1582 is manifestly inadequate in the present case. The court 
concludes that it is not. 


1only exceptional circumstances justify granting a motion for rehearing; these include: 
(1) an error or irregularity in the trial; (2) a serious evidentiary flaw; (3) a discovery of important new evidence 
which was not available at the time of trial; or (4) an occurrence at trial in the nature of an accident or an unpredict- 
able surprise or unavoidable mistake which impaired a party’s ability to adequately present its case. 
RSI (India) Put., Ltd. v. United States, 12 CIT 594, 595, 688 F. Supp. 646, 647 (1988) (citations omitted), aff'd, 7 Fed. Cir. 
(T) 100, 876 F.2d 1571 (1989). 
2This provision states: 
The Court of International Trade shall have exclusive jurisdiction of any civil action which arises out of an 
import transaction and which is commenced by the United States 
(1) to recover a civil penalty under [19 U.S.C. § 1592] 


* * * * * 


” 
28 US.C.A. § 1582 (West 1994). 
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When another remedy is available, the party asserting § 1581(i) juris- 
diction bears the burden of establishing how that remedy is manifestly 
inadequate. Carnation Enters. Put. Ltd. v. United States Dep’t of Com- 
merce, 13 CIT 604, 609, 719 F. Supp. 1084, 1089 (1989). Playhouse has 
failed to articulate with particularity the consequences of requiring a 
later challenge to Customs’ denial in this case. Playhouse’s complaint 
offers but one general claim of injury that is colorably tied to Customs’ 
denial but is not otherwise associated with Customs’ ongoing investiga- 
tion, i.e. the alleged damage to Playhouse’s credit rating and accompa- 
nying difficulty in obtaining financing.? Yet no clear evidence of such 
injury has been presented. And, even if Playhouse’s allegation is 
accepted as true for purposes of this motion, the fact remains that Play- 
house continues to engage in import transactions and to otherwise oper- 
ate its business.* Thus, it does not appear that any present injury 
Playhouse may be experiencing is of a type that may not be redressed at 
a later date. Although the phrase “manifestly inadequate” is bandied 
about quite often in its memoranda, Playhouse fails to establish that, by 
deferring a review of Customs’ denial until Customs seeks to enforce a 
final claim of penalty via 28 U.S.C. § 1582, Playhouse will suffer irreme- 
diable adverse consequences. Associacao Dos Industriais De Cordoaria 
E Redes v. United States, 17CIT__,_ _—« 828 F Supp. 978, 983 (1993) 
(immediate review under § 1581(i) is appropriate when opportunity for 
full relief is unavailable in a postponed review); Asociacion Colombiana 
de Exportadores de Flores (Asocoflores) v. United States, 13 CIT 584, 
585-88 & n.5, 717 F. Supp. 847, 849-51 & n.5. (intervening mootness 
renders a postponed review manifestly inadequate), aff'd, 8 Fed. Cir. (T) 
126, 903 F.2d 1555 (1990); Pistachio Group of the Ass’n of Food Indus., 
Inc. v. United States, 10 CIT 440, 443, 638 F. Supp. 1340, 1342 (1986) 
(potential for irreparable harm renders postponed review manifestly 
inadequate). Playhouse’s argument is therefore rejected. 


CONCLUSION 


The court finds that 28 U.S.C. § 1582 affords Playhouse with an ade- 
quate opportunity for review of this matter. Because the court concludes 
that it does not have jurisdiction to hear this case, the court need not 
address Playhouse’s remaining arguments directed toward the merits 
of its dispute with Customs. Playhouse’s motion for rehearing is hereby 
DENIED. 


3contingent liabilities such as potential civil penalties should be reported on company financial reports. Because 
Customs has not even issued a pre-penalty notice pursuant to 19 U.S.C. § 1592(b), however, it is questionable whether, 
at this point in the proceedings, Playhouse need declare any contingent liability relating to this matter in its financial 
statements. 

4Playhouse’s complaint states that many of its entries at the port of San Francisco continue to be subject to intensive 
examination by Customs. 
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(Slip Op. 94-80) 
CAMPBELL Soup Co., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-05-00403 


Plaintiff moves for summary judgment, challenging Customs’ appraisal of merchandise 
that plaintiff imported from Mexico. Defendant cross-moves for summary judgment. 

Held: (1) Customs properly disallowed the deduction from general expenses that plain- 
tiff claimed for taxes paid by its subsidiary and subsequently rebated under Mexico’s 
CEDIS program; and (2) Customs correctly included in the subject merchandise’s duti- 
able value the amount of inland freight costs that plaintiff’s subsidiary incurred from its 
loading docks to the United States border. 


(Dated May 16, 1994) 


Sandler Travis & Rosenberg (Ronald W. Gerdes, Joseph A. Black, and David G. Curran), 
for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; Joseph I. Liebman, 
Attorney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (Bruce N. Stratvert); Jacob B. 
Diamond, Office of Assistant Chief Counsel, International Trade Litigation, United 
States Customs Service, of Counsel, for defendant. 

Katten Muchin & Zavis (Robert F. Seely), for amicus curiae, Baxter Healthcare Corp. 


OPINION 


CarMAN, Judge: Plaintiff initiated this action pursuant to 19 U.S.C. 
§ 1515(a) (1988) to contest the denial of its protest against the United 
States Customs Service’s (Customs) appraisal of certain merchandise 


that plaintiff had imported from Mexico. This Court has jurisdiction 
under 28 U.S.C. § 1581(a) (1988) and, for the reasons which follow, 
enters judgment for defendant. 


I. BACKGROUND 


Plaintiff is the importer of record for the merchandise at issue in this 
case. The subject merchandise consists of tomato paste produced in 
Mexico by plaintiffs subsidiary, Sinalopasta, S.A. de C.V. 

During the period at issue, Sinalopasta received rebates of 
$1,327,284.00 from the Mexican government for domestic taxes the 
company had paid on manufacturing input materials. Plaintiffs State- 
ment of Material Facts Not in Dispute (Statement) at 18.! The company 
obtained the rebates under a program known as “Certificado Export de 
Devolucion de Impuestos,” or “CEDIS,” under which the government 
issues tax certificates in amounts “equal to a stated percentage of the 
value of exported merchandise.” PPG indus, Inc. v. United States, 
13 CIT 297, 298 n.3, 712 F Supp. 195, 197 n.3 (1989) (citation omitted); 
see also Statement at 16. Recipients may apply the certificates as credit 
toward payment of other Mexican taxes or may exchange the certifi- 
cates for cash from the Bank of Mexico after paying a commission. State- 
ment at { 7. Sinalopasta accounted for the rebates in its financial 


ADuring oral argument in this case, defense counsel indicated defendant’s assent to all 30 items set forth in plaintiff's 
Statement. See Transcript of Oral Argument at 2. 
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statements as “miscellaneous profit and loss.” Id. at 1 9; Sinalopasta 
Financial Statements for Period Ending June 30, 1982 at 3. 

In connection with its entries of the subject merchandise into the 
United States, plaintiff submitted a cost submission form to Customs. 
On the form, plaintiff calculated Sinalopasta’s profits using the CEDIS 
rebates as profits and deducted the same amount from the subsidiary’s 
expenses. Statement at 11 10, 11; Pl.’s Compl. at 1 14; Def.’s Answer at 1 
14. Plaintiff's form also indicated Sinalopasta had $926,636.00 in 
expenses and net profits of $1,739,182.00. Statement at 1 13. The 
amount of expenses reflected the amount of income taxes the subsidiary 
paid during the period under review. See id. at 17 12, 13. 

Plaintiffs form also shows Sinalopasta incurred $416,324.00 in 
freight costs for materials used to produce the subject merchandise. Jd. 
at 120. This figure, however, actually represents the inland freight costs 
incurred by Sinalopasta to transport the merchandise from its loading 
docks in Mexico to the United States border. See id. at 11 21. 

Before Customs appraised the subject merchandise, it audited plain- 
tiffs cost submission form as well as certain books and records of plain- 
tiff and Sinalopasta. Customs auditors recommended treating the 
$926,636.00 which plaintiff had characterized as expenses as profit. Id. 
at 15 (citing Ex. A in Customs Regulatory Audit Report No. 
6-83-871-012 (Customs Audit) at 2). The auditors also recommended 
disallowing the deduction from expenses that plaintiff claimed for the 
CEDIS amounts.” Customs officials, however, did not suggest reducing 
Sinalopasta’s profits by the amount of CEDIS payments. Statement at 1 
Et. 

Customs subsequently appraised the merchandise using the “com- 
puted value” method established in 19 U.S.C. § 1401a(e) (1988). This 
statute provides as follows in relevant part: 


(e) Computed value 
(1) The computed value of imported merchandise is the sum of— 


(A) the cost or value of the materials and the fabrication and 
other processing of any kind employed in the production of the 
imported merchandise; 

(B) an amount for profit and general expenses equal to that 
usually reflected in sales of merchandise of the same class or 
kind as the imported merchandise that are made by the pro- 


2although Plaintiff's Statement at 1 16 indicates the auditors “recommended disallowance of the deduction * * * of 
the CEDIS amounts from costs,” the parties’ pleadings, other items contained in Plaintiff's Statement, and numerous 
record documents demonstrates the claimed deduction and recommended disallowance pertained to expenses. See P|.’s 
Compl. at 19 14, 15; Def’s Answer at 19 14, 15; Pl.’s Statement at 9 11; Pl.’s Customs Form 247 at 3; Customs Audit, Ex. 
Aat 3; Customs’ Appraisement Explanation Letter dated May 21, 1984 at 1-2; Customs’ Initial. Protest Decision dated 
May 2, 1988 at 1, 3; Customs’ Protest Decision Reconsideration dated Nov. 14, 1990 at 1-2. While the confusion 
between terms such as “costs” and “expenses” may appear minor, the Court observes such confusion in this case signif- 
icantly hampered the parties’ ability to explicate their respective positions and unnecessarily hindered the Court’s 
ability to resolve the issues presented. The Court also notes where, as here, such obfuscation arises with respect to 
statutes, the application of which hinges upon terms such as “costs” and “expenses,” counsel’s carelessness with 
details such as statutory terminology becomes all the more inappropriate. See 19 U.S.C. § 1401a(e)(2) (1988) (specify- 
ing on the one hand the particular treatment Customs should accord to certain items in computing “cost or value” 
under § 1401a(e)(1)(A) and detailing on the other hand how Customs should calculate “general expenses” under 
§ 1401a(e)(1)(B)). 
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ducers in the country of exportation for export to the United 
States; 
* * * * * * * 
(2) For purposes of paragraph (1)— 

(A) the cost or value of materials under paragraph (1)(A) 
shall not include the amount of any internal tax imposed by the 
country of exportation that is directly applicable to the materi- 
als or their disposition if the tax is remitted or refunded upon 
the exportation of the merchandise in the production of which 
the materials were used; and 

(B) the amount for profit and general expenses under para- 
graph (1)(B) shall be based upon the producer’s profits and 
expenses, unless the producer’s profits and expenses are incon- 
sistent with those usually reflected in sales of merchandise of 
the same class or kind as the imported merchandise that are 
made by producers in the country of exportation for export to 
the United States, in which case the amount under paragraph 
(1)(B) shall be based on the usual profit and general expenses of 
such producers in such sales, as determined from sufficient 
information. 

The appraisal incorporated the auditors’ recommendations noted 
above. As a result, Customs disallowed the deduction from expenses 
that plaintiff had claimed for Sinalopasta’s CEDIS payments and 
included in the subsidiary’s profits the amount of CEDIS rebates.? See 
Pl.’s Compl. at 11 14, 15; Def.’s Answer at 11 14,15. In addition, Customs 
determined Sinalopasta’s inland freight costs were properly regarded as 
selling expenses that contributed to the subsidiary’s “profit and general 
expenses” under § 1401a(e)(2)(B). See Customs Headquarters Ruling 
Letter 544344 of Nov. 14, 1990 at 4. 

Plaintiff filed a timely protest under 19 U.S.C. § 1514(a) (1988) to con- 
test Customs’ appraisal. Customs denied the protest under 19 U.S.C. 
§ 1515 and, after having paid all liquidated duties, plaintiff commenced 
this action pursuant to 28 U.S.C. § 1581(a) within the time allowed by 
law. 


II. CONTENTIONS OF THE PARTIES 


In its papers, plaintiff raises two principal claims against Customs’ 
appraisal of its merchandise. First, plaintiff charges Customs should 
consider the CEDIS rebates as a reduction in expenses for appraisement 
purposes based on the plain language contained in § 1401a(e)(2)(A). 
Second, plaintiff contends Customs erred in treating Sinalopasta’s 
inland freight charges as part of the subsidiary’s general expenses 
because the agency lacked proof that the subsidiary actually incurred 
the charges. In its brief, amicus curiae Baxter Healthcare joins plain- 
tiff’s position regarding Customs treatment of freight costs, adding the 
GATT provisions upon which Congress based § 1401a(e) related provi- 


3Similar to the confusion noted previously with respect to plaintiff's Statement’s characterization of the recommen- 
dation made by Customs’ auditors, plaintiff's Statement mischaracterized Customs’ disallowance of plaintiff's claimed 
deduction as a deduction from “costs.” See Statement at 9 19. 
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sions in § 1401a, and Customs regulations and previous Headquarters 
Rulings all indicate general expenses under § 1401a(e)(1)(B) do not 
include freight costs. 

Defendant opposes both claims raised by plaintiff. With respect to the 
CEDIS issue, defendant maintains Customs properly included the 
rebates as an element of value of the subject merchandise because plain- 
tiffand Sinalopasta accounted for the rebates as profits. As to the freight 
costs, defendant argues Customs correctly treated the costs as selling 
expenses because Sinalopasta itself accounted for the costs as selling 
expenses and such treatment is consistent with generally accepted 
accounting principles in Mexico. 


III. Discussion 
A. Standard of Review: 

As in all “[c]ivil actions contesting the denial of a protest under sec- 
tion 515 of the Tariff Act of 1930,” the Court reviews the record in this 
case de novo. See 28 U.S.C. § 2640(a)(1) (1988). Customs’ appraisement 
decisions carry a presumption of correctness and “[t]he burden of prov- 
ing otherwise * * * rest{[s] upon the party challenging such decision.” 
See 28 U.S.C. § 2639(a)(1) (1988); Moss Mfg. Co. v. United States, 13 CIT 
420, 424, 714 F Supp. 1223, 1227 (1989), aff'd, 8 Fed Cir (T) 40, 896 F2d 
535 (1990). 


B. Summary Judgment: 

This case is before the Court on cross-motions for summary judg- 
ment. Under the rules of this Court, summary judgment is appropriate 
“if the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” USCIT R. 56(d). The Court 
will deny summary judgment if the parties present “a dispute about a 
fact such that a reasonable trier of fact could return a verdict against the 
movant.” Ugg int'l, Inc. v. United States, 17CIT__,__—_—, 813 F Supp. 
848, 852 (1993) (quotation and citation omitted). “In assessing the par- 
ties’ claims, the Court must resolve all ambiguities and draw all reason- 
able inferences in favor of the party opposing summary judgment.” Jd. 
(citation omitted). 

This case does not present any genuine issue of material fact. The 
facts that are germane to the case’s resolution are not in dispute. The 
issues that remain pertain solely to the proper construction of 
§ 1401a(e). Because these issues only involve matters of statutory inter- 
pretation, the Court concludes the parties’ conflict raises questions of 
law which the Court may properly resolve by summary judgment. 


C. Customs’ Determination: 

The Court begins its review of Customs’ determination by examining 
the “computed value” provisions set forth in 19 U.S.C. § 1401a(e). In 
general terms, the “computed value” of imported merchandise under 
§ 1401a(e) equals the sum of four figures. The first figure represents 
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“the cost or value of the materials and the fabrication and other proces- 
sing of any kind employed in the production of the imported merchan- 
dise.” § 1401a(e)(1)(A). The second figure reflects the “amount for 
profit and general expenses equal to that usually reflected in sales of 
merchandise of the same class or kind as the imported merchandise that 
are made by the producers in the country of exportation for export to the 
United States.” § 1401a(e)(1)(B). The third and fourth figures are, 
respectively, amounts for assists and packing costs. § 1401a(e)(1)(C), 
(D). These latter two figures are not at issue in this case and, therefore, 
will not be addressed. 

The statute further limits what Customs may include in the subject 
merchandise’s “cost or value” under § 1401a(1)(A). Specifically, § 1401a 
(e)(2)(A) requires Customs to exclude from the “cost or value” calcula- 
tion under § 1401a(e)(1)(A) “the amount of any internal tax imposed by 
the country of exportation that is directly applicable to the materials or 
their disposition if the tax is remitted or refunded upon the exportation 
of the merchandise in the production of which the materials were used.” 

The statute does not provide such an exclusion for the “profit and gen- 
eral expenses” calculation under § 1401a(e)(1)(B). With respect to the 
“profit and general expenses” calculation, the only additional statutory 
guidance appears in § 1401a(e)(2)(B). This provision reads as follows: 


the amount for profit and general expenses under paragraph (1)(B) 
shall be based upon the producer’s profits and expenses, unless the 
producer’s profits and expenses are inconsistent with those usually 
reflected in sales of merchandise of the same class or kind as the 
imported merchandise that are made by producers in the country of 
exportation for export to the United States, in which case the 
amount under paragraph (1)(B) shall be based on the usual profit 
and general expenses of such producers in such sales, as deter- 
mined from sufficient information. 


In contrast to the express exclusion from cost or value of certain 
amounts “remitted or refunded upon exportation” in § 1401a(e)(1)(A), 
the plain language of § 1401a(e)(2)(B) does not single out any type of 
profit or general expense that Customs must exclude from its calcula- 
tions. Instead, the section generally indicates how Customs may com- 
pute profits and general expenses and what the computation may 
include where “the producer’s profits and expenses are inconsistent 
with those usually reflected in sales of merchandise of the same class or 
kind as the imported merchandise.” 

In this action, plaintiff challenges Customs’ interpretation of the 
“computed value” statute with respect to the CEDIS rebates that Sina- 
lopasta received and freight costs that the subsidiary incurred. The 
Court will consider each of these items in turn. 


1. CEDIS Rebates: 


As noted previously, the benefits available under the CEDIS program 
are in the form of tax certificates. The purpose of the certificates, as 
described by the Mexican government in an unrelated countervailing 
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duty investigation, is to rebate indirect taxes and promote exports. 
Ceramic Tile From Mexico, 47 Fed. Reg. 7866 (Dep’t Comm. 1982) (pre- 
lim. determination). The Mexican government issues the certificates in 
amounts “equal to a percentage of the f.o.b. value of the exported mer- 
chandise or if national insurance and transportation are utilized, a per- 
centage of the c.i.f. value of the exported product.” Ceramic Tile From 
Mexico, 47 Fed. Reg. 20,012 (Dep’t Comm. 1982) (final determination). 
The CEDIS rate represents a “percentage of the value of the [exported] 
product” as determined by the Secretary of Commerce of Mexico. Id. 
Exporters who receive the CEDIS certificates may apply them “against 
a wide range of [Mexican] federal tax liabilities (including payroll! taxes, 
value added taxes, federal income taxes, and import duties) over a period 
of five years from the date of issuance.” Id. at 20,013. 

Plaintiff argues Customs incorrectly disallowed plaintiff's deduction 
from expenses for the CEDIS rebates. Plaintiff asserts the direction con- 
tained in § 1401a(e)(2)(A) that Customs must exclude from the “cost or 
value” calculation under § 1401a(e)(1)(A) the amount of certain inter- 
nal taxes rebated upon exportation supports the deduction. PIl.’s Br. at 
7-10. Plaintiff also claims the purpose of the CEDIS program, which 
plaintiff maintains is “to lower the value of exported merchandise,” pre- 
cludes Customs from treating the rebates in a manner that would 
increase the profits used in valuing the subject merchandise. Jd. at 
11-13. In sum, plaintiff contends the rebates should not have affected 
Customs’ appraisement determination. Jd. Finally, plaintiff charges 
Customs overstated the rebates’ effect on Sinalopasta’s profits as the 
subsidiary could have offset other taxes owed to the Mexican govern- 
ment with the rebate amounts instead of accepting such amounts as 
cash. Id. at 13-14. 

At the outset, the Court notes plaintiff's reliance on § 1401a(e)(2)(A) 
is wholly misplaced. Section 1401a(e)(2)(A) only applies to Customs’ 
“cost or value calculation” under § 1401a(e)(1)(A). Plaintiff, however, 
seeks a deduction from “general expenses,”* the calculation of which 
depends on the application of § 1401a(e)(1)(B), (e)(2)(B). Consequently, 
because § 1401a(e)(2)(A) is inapplicable to the “general expenses” 
determination under § 1401a(e)(1)(B), plaintiff's argument based on 
§ 1401a(e)(2)(A) must fail. 

Plaintiff's second contention with respect to the expense deduction is 
also unpersuasive. Contrary to plaintiff's suggestion, the purpose 
underlying Mexico’s CEDIS program is immaterial to the application 
of the computed value provisions contained in § 1401a(e). In drafting 
the “profit and general expenses” provision in § 1401a(e)(1)(B) and 
the additional direction in § 1401la(e)(2)(B), Congress clearly did not 
include a subjective assessment of the purposes underlying a foreign 


4SeePl.’s Compl. at 17 14, 15 (alleging plaintiff sought a deduction from expenses and Customs disallowed the deduc- 
tion); Def.’s Answer at 11 14, 15 (admitting plaintiff allegations); P1.’s Statement at 1 11 (noting plaintiff deducted the 
rebate amounts from expenses on its cost submission form); P1.’s Customs Form 247 at 3 (same); Customs Audit, Ex. A 
at 3, Customs’ Appraisement Explanation Letter dated May 21, 1984 at 1-2 (same); Customs’ Initial Protest Decision 
dated May 2, 1988 at 1, 3 (same); Customs’ Protest Decision Reconsideration dated Nov. 14, 1990 at 1-2 (same). 
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government’s rebate program among the factors Customs must con- 
sider in appraising merchandise under the computed value method. 
Because such a consideration is outside the parameters of the inquiry 
mandated by § 1401a(e), the Court concludes the purposes under- 
lying the CEDIS program do not require Customs to deduct from 
Sinalopasta’s general expenses the amount of taxes that the Mexican 
government ultimately rebated to the company. Cf Schweppes, Ltd. v. 
United States, 43 Cust. Ct. 608, 611-12 (1959) (“At the outset, we are 
constrained to observe that the Congress has * * * laid down a complete 
and inclusive formula for determining cost of production, and, ifa literal 
construction of its provisions tends to bring about inequities, it is not 
the function of this court to relieve against them. The remedy lies with 
the legislature.”). 

Plaintiff's third argument is equally unconvincing. Similar to the 
deficiency noted previously with respect to plaintiff's reliance on the 
purposes underlying the CEDIS program, the fact that Sinalopasta 
could have offset other taxes with CEDIS amounts instead of accepting 
such amounts as cash is immaterial to the inquiry mandated by 
§ 1401a(e)(1)(B). In short, the statute simply does not require Customs 
to assess the operation of a foreign government’s rebate program in cal- 
culating a foreign producer’s general expenses under the computed 
value method. 

Moreover, to the extent plaintiff’s position depends on how Sinalo- 
pasta might have otherwise used the rebates, the Court finds plaintiff's 
position conflicts with the plain language of § 1401a(e)(1)(B). This sec- 
tion indicates Customs must consider the actual transactions under- 
taken by the foreign producer under review and analyze the producer’s 
accounting of those transactions. The record in this case shows Sinalo- 
pasta accounted for the CEDIS rebates on its books under a category 
entitled “miscellaneous profit & loss” and effectively used the rebates as 
credits to offset other losses. See Sinalopasta Financial Statements for 
the Period Ending June 30, 1982 at 3. Similarly, on its cost submission 
form, plaintiff included the CEDIS amounts in profit, but reduced for- 
eign operating expenses by the same amounts. See Campbell Soup Com- 
pany Cost Submission to U.S. Customs Service for Period July ‘81 
through June ‘82 at 3, Sched. 5; Customs Audit, Ex. A at 3. Most signifi- 
cant, however, is the fact that plaintiff has not pointed to anything in 
Sinalopasta’s accounting statements or elsewhere in the record which 
indicates the subsidiary actually treated as expenses the taxes that the 
Mexican government ultimately rebated through the CEDIS program. 
The lack of evidence demonstrating Sinalopasta treated the CEDIS 
amounts as expenses compels the Court to conclude plaintiff has failed 
to rebut the presumption of correctness attached to Customs’ decision 
to disallow the deduction that plaintiff sought for the CEDIS amounts. 
See 28 U.S.C. § 2639(a)(1); Moss, 13 CIT at 424, 714 F. Supp. at 1227. 
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2. Freight Costs: 


The second challenge posed by plaintiff concerns Customs’ inclusion 
of Sinalopasta’s inland freight costs as part of the subject merchandise’s 
dutiable value. Plaintiff claims the transaction value appraisement 
method under § 1401a(b), case law relating to the predecessor statute 
for the computed value method, and the GATT provisions upon which 
Congress based § 1401a all indicate Customs improperly regarded the 
freight costs as part of the merchandise’s dutiable value. Baxter relies 
on the same matters as plaintiff to support plaintiffs position. Baxter, 
however, also argues the deductive value appraisement method con- 
tained in § 1401a(d), both statutory predecessors of the current com- 
puted value method, and various Customs decisions demonstrate the 
computed value method excludes freight costs. 

The Court turns first to plaintiffs and Baxter’s suggestion that it read 
the provisions governing the transaction value, deductive value, and 
computed value appraisement methods in pari materia. Specifically, 
plaintiff and Baxter cite to the exclusion from “price paid or payable” in 
the transaction value method for “costs, charges, or expenses incurred 
for transportation * * * and related services incident to the interna- 
tional shipment of the merchandise from the country of exportation to 
the place of importation in the United States.” See 19 US.C. 
§ 1401a(b)(4)(A) (1988). The parties also refer to the reduction from 
“price” in the deductive value method for “the actual costs and 
associated costs of transportation * * * incurred with respect to interna- 
tional shipments of the merchandise concerned from the country of 
exportation to the United States.” See 19 U.S.C. § 1401a(d)(3)(A) (ii) 
(1988). In essence, plaintiff and Baxter argue the foregoing passages 
indicate Congress intended to preclude Customs from using freight 
costs to determine dutiable value under any of the appraisal methods 
contained in § 1401a. 

Plaintiff's and Baxter’s argument does not persuade the Court that 
Congress intended to exclude inland freight costs such as those incurred 
by Sinalopasta from imported merchandise’s computed value. As a gen- 
eral matter, statutes which relate to the same subject matter or have the 
same purpose or object are considered in pari materia and must be read 
together. RuTtH F Sturm, Customs Law AND ADMINISTRATION, § 51.6, at 59 
(3d ed. 1992) (citations omitted). Yet, even when considered in pari mat- 
eria, as urged by plaintiff and Baxter, the various appraisement statutes 
simply do not indicate a legislative intent to exclude categorically inland 
freight costs from all appraisement determinations made pursuant to 
§ 1401a. To the contrary, a review of the scheme established in § 140la 
shows Congress adopted five discrete methods for determining the 
value of imported merchandise. See § 1401a(a)(1)(A)-(F) (setting forth 
the order in which the various appraisal methods apply); see also S. Rep. 
No. 249, 96th Cong., 1st Sess. 20 (1979), reprinted in 1979 U.S.C.C.A.N. 
381, 500 (noting the appraisal methods have a “hierarchical” order and 
“order of priority”). 
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The Court finds the diverse language contained in each of the provi- 
sions in § 1401a(a) through (e) underscores the mutual exclusivity of 
each appraisement method and the differences in their scope. For exam- 
ple, in general terms, the transaction and deductive value methods base 
appraisement determinations on the price of the imported merchandise 
or related merchandise with numerous adjustments. See § 1401a(b)-(d). 
On the other hand, the computed value method focuses on several com- 
ponents, including the costs to produce the merchandise, the profit and 
expenses actually realized or incurred, and other income and expense 
items. See § 1401la(e). The distinctions among the factors that inform 
Customs’ determinations under the various appraisement methods 
strongly suggest Congress intended to separate the inquiries required 
by each method. In short, as the Customs Court observed previously, 
each method provides “a complete and inclusive formula” that Customs 
must apply accordingly. Schweppes, 43 Cust. Ct. at 611-12. 

Moreover, because Congress expressly provided for transportation 
costs in connection with the transaction and deductive value methods 
and indicated nothing in this regard in drafting the computed value 
statue, it would appear Congress did not intend to preclude Customs 
from using such costs in appraising merchandise under the computed 
value method. In sum, Congress’ silence indicates no specific exclusion 
or reduction from value based on transportation costs exists with 
respect to the computed value appraisement method. As a result, the 
Court concludes the statutory provisions contained in § 1401a(b)(4)(A), 
(d)(3)(A)(ii) which prescribe specific treatment for transportation costs 
under the transaction and deductive value appraisement methods do 
not apply to appraisements under the computed value method in 
§ 1401a(e). 

The Court next considers plaintiff's and Baxter’s contention that the 
predecessors of the current computed value statute demonstrate the 
computed value method excludes inland freight costs such as those 
incurred by Sinalopasta. The computed value standard in § 1401a(e) 
stems from the constructed value and cost of production standards 
which existed under former law. See H.R. Rep. No. 317, 96th Cong., 1st 
Sess. 94 (1979) (“The computed value standard under the proposed law 
conceptually follows the constructed value standard under present Sec- 
tion 402 and the cost of production standard under present Section 
402a.”) (emphasis added). The former constructed value standard based 
appraised value on the sum of 


(1) the cost of materials (exclusive of any internal tax applicable 
in the country of exportation directly to such materials or their dis- 
position, but remitted or refunded upon the exportation of the 
article in the production of which such materials are used) and of 
fabrication or other processing of any kind employed in producing 
such or similar merchandise, at a time preceding the date of 
exportation of the merchandise undergoing appraisement which 
would ordinarily permit the production of that particular merchan- 
dise in the ordinary course of business; 
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(2) an amount for general expenses and profit equal to that usu- 
ally reflected in sales of merchandise of the same general class or 
kind as the merchandise undergoing appraisement which are made 
by producers in the country of exportation, in the usual wholesale 
quantities and in the ordinary course of trade, for shipment to the 
United States; and 

(3) the cost of all containers and coverings of whatever nature, 
and all other expenses incidental to placing the merchandise under- 
going appraisement in condition, packed ready for shipment to the 
United States. 


19 US.C. § 1401a(d) (1976) The cost of production standard used the 
sum of 


(1) [t]he cost of materials of, and of fabrication, manipulation, or 
other process employed in manufacturing or producing such or sim- 
ilar merchandise, at a time preceding the date of exportation of the 
particular merchandise under consideration which would ordi- 
narily permit the manufacture or production of the particular mer- 
chandise under consideration in the usual course of business; 

(2) [t]he usual general expenses (not less than 10 per centum of 
such cost) in the case of such or similar merchandise; 

(3) [t]he cost of all containers and coverings of whatever nature, 
and all other costs, charges, and expenses incident to placing the 
particular merchandise under consideration in condition, packed 
ready for shipment to the United States; and 

(4) [aJn addition for profit (not less than 8 per centum of the sum 


of the amounts found under paragraphs (1) and (2) of this subdivi- 
sion) equal to the profit which ordinarily is added, in the case of 
merchandise of the same general character as the particular mer- 
chandise under consideration, by manufacturers or producers in 
the country of manufacture or production who are engaged in the 
— or manufacture of merchandise of the same class or 
kind. 


19 US.C. § 1402(f) (1976). 

Only one of the cases cited by plaintiff and Baxter addressed the ques- 
tion of whether inland freight costs should figure into imported mer- 
chandise’s appraised value under the former constructed value or cost of 
production appraisement methods.° In R.J. Saunders & Co. v. United 
States, the Customs Court considered whether the cost of production 
measure under the former § 1402(f) included the cost of transporting 
the subject merchandise from the producer’s factory in Czechoslovakia 
to Hamburg, Germany, the port of shipment to the United States. 
26 Cust. Ct. 578, 580-81(1951). The court noted all of the appraisal mea- 
sures set forth in § 1402(f) except for the cost of production measure 
referred to the merchandise’s value “in the ‘principal market’ or ‘princi- 
pal markets,’ as the case may be, of either the country of exportation or 
of the United States[,]” but observed “the cost of production formula, 


Contrary to the reading urged by Baxter, the Customs Court in International Packers, Ltd. v. United States consid- 
ered whether the constructed value measure under the former § 1401a(d) included export taxes paid to the Argentine 
government and not freight or transportation costs. See 52 Cust. Ct. 518 (1964). Consequently, the Court concludes the 
International Packers decision does not aid the freight cost inquiry. 
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however is silent as to the place at which the value represented thereby 
is to be determined.” Jd. at 580-81. The court nevertheless found the 
purpose of the cost of production measure “is to ascertain a value for 
merchandise in the country of manufacture or production, and this 
must particularly be true when, as here, the country of manufacture or 
production is also the country of exportation.” Jd. at 581. The court 
thereafter concluded “the charge for freight from the country of 
exportation, Czechoslovakia, to another country is not properly a part of 
the cost of production under the statutory formula.” Id. 

Several years before the Customs Court decided R.J. Saunders, the 
Court of Customs and Patent Appeals addressed the freight cost issue in 
connection with the foreign value appraisement measure under former 
§ 402(c) of the Tariff Act of 1930. See United States v. Zellerbach Paper 
Co., 28 C.C.PA. 303, C.A.D. 159 (1941). Section 402(c) read as follows: 


The foreign value of imported merchandise shall be the market 
value or the price at the time of exportation of such merchandise to 
the United States, at which such or similar merchandise is freely 
offered for sale to all purchasers in the principal markets of the 
country from which exported, in the usual wholesale quantities and 
in the ordinary course of trade, including the cost of all containers 
and coverings of whatever nature, and all other costs, charges, and 
expenses incident to placing the merchandise in condition, packed 
ready for shipment to the United States. 


Tariff Act of 1930, ch. 497, § 402(c), 46 Stat. 590, 708 (repealed 1979). 
The foreign producer in Zellerbach shipped its merchandise from its 
places of manufacture to the ports of exportation at either Hamburg or 
Bremen, Germany. Zellerbach, 28 C.C.PA. at 304. The importer conten- 
ded the cost of shipping from the place of manufacture to the port of 
exportation “should have been deducted from the invoice price to the 
importer” to determine the merchandise’s appraised value. Jd. Upon 
reviewing the record, the appellate court emphasized the following 
facts: (1) the per unit price at which the foreign producer sold its mer- 
chandise in the German home market remained the same regardless of 
where the buyer was located; (2) if the buyer paid freight charges, the 
producer or seller would deduct the charges from the invoice; and (3) if 
the producer or seller paid the freight charges, the buyer “would remit 
the total amount (based on the same unit price) to the seller.” Id. at 306. 
Based on these facts, the court concluded the per unit price paid by the 
German buyers remained the same regardless of where the buyers were 
located and always included freight costs. Jd. at 308. In short, because 
such price was identical in all German markets and included freight 
costs, the court held the merchandise’s dutiable value should reflect the 
freight costs the producer incurred to transport the merchandise to the 
ports of exportation. See id. at 308-10. 

The Customs Court in R.J. Saunders referred to Zellerbach, but dis- 
tinguished the facts it addressed from those underlying the appellate 
decision. In contrast to Zellerbach, the R.J Saunders court found the 
record before it did not indicate “the manufacturer and exporter paid 
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the freight to inland destination in all instances and that the price was 
the same no matter what the destination was.” 26 Cust. Ct. at 580. The 
court also noted, unlike Zellerbach, “the inland destination in this case, 
Hamburg, Germany, was not within the country of exportation, but was 
obviously the most convenient port of shipment for the overseas portion 
of the journey of exportation of the goods.” Jd. In distinguishing Zeller- 
bach, however, the R..J. Saunders court did not appear to attach any sig- 
nificance to the fact that Zellerbach involved the foreign value 
appraisement measure—a measure dissimilar to the cost of production 
measure. See id. at 580-81. Instead, the court emphasized the impor- 
tance of applying the cost of production measure in the country of 
exportation, Czechoslovakia, and concluded “the charge for freight 
from the country of exportation * * * to another country is not properly 
a part of the cost of production under the statutory formula.” Jd. at 581. 

Contrary to plaintiff and Baxter, the Court finds R.J. Saunders inap- 
plicable to the facts presented in this case. In R.J. Saunders, the Cus- 
toms Court concluded because the cost of production measure must 
apply in the country of exportation and Czechoslovakia was the country 
of exportation, freight costs incurred to transport the merchandise 
beyond Czechoslovakia to Germany could not form part of the merchan- 
dise’s dutiable value. Id. The R.J. Saunders court, therefore, had no 
occasion to consider the problem raised in the instant case—namely, 
whether costs incurred within the country of exportation are includible 
in merchandise’s dutiable value. Because R.J. Saunders did not reach 
this issue, the Court finds the case’s reasoning and holding inapplicable 
in this action. 

The Court also finds the GATT provisions cited by plaintiff and Bax- 
ter do not support the exclusion of freight costs from dutiable value. The 
most pertinent of these provisions are articles 6 and 8.2 of the Agree- 
ment on Implementation of Article VII of the General Agreement on 
Tariffs and Trade (GATT Customs Valuation Code). Article 6 sets forth 
the GATT’s computed value appraisement method and reads as follows 
in relevant part: 


The customs value of imported goods under the provision of this 
Article shall be based on a computed value. Computed value shall 
consist of the sum of: 

(a) the cost or value of materials and fabrication or other pro- 
cessing employed in producing the imported goods; 

(b) an amount of profit and general expenses equal to that 
usually reflected in sales of goods of the same class or kind 
as the goods being valued which are made by producers 
in the country of exportation for export to the country of 
importation; 

(c) the cost or value of all other expenses necessary to reflect 
the valuation option chosen by the Party under Article 8.2 


Customs Valuation Code, art. 6, reprinted in Law AND PRACTICE UNDER 
THE Gatt II.C.3 at 59-60 (Kenneth R. Simmonds & Brian H.W. Hill eds. 
1988). Article 8.2, in turn, provides for the following: 
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In framing its legislation, each Party shall provide for the inclu- 
sion in or the exclusion from the customs value, in whole or in part, 
of the following: 

(a) the cost of transport of the imported goods to the port or 
place of importation; 

(b) loading, unloading and handling charges associated with 
the transport of the imported goods to the port or place of 
importation; and 

(c) the cost of insurance. 

Id. at art. 8.2, reprinted in LAW AND PRACTICE UNDER THE GATT II.C.3 at 
62. Based on articles 6 and 8.2, the parties contend Congress’ failure to 
provide for transportation costs in the computed value statute indicates 
the legislature sought to exclude such costs from the computed value 
method. The parties also maintain such an interpretation would con- 
form United States law to the Customs Valuation Code. 

The Court finds plaintiff's and Baxter’s GATT-based arguments 
unpersuasive. The Court rejects these arguments for the reasons dis- 
cussed previously with respect to plaintiff's and Baxter’s reliance on the 
transaction and deductive value appraisement methods contained in 
§ 1401la(b)(4)(A), (d)(3)(A)(ii). As noted above, the Court does not 
construe Congress’ failure to address transportation costs in connection 
with the computed value method in § 1401a(e) to indicate an intention 
to exclude such costs from appraisements employing this method. More- 
over, the Court does not believe Congress’ omission in this regard dem- 
onstrates the legislature did not act in accordance with article 8.2. Even 
assuming Congress did not conform United States laws with the GATT, 
such a problem is immaterial to the Court’s resolution of this case. See 
Suramerica de Aleaciones Laminadas, C.A. v. United States, 10 Fed. Cir. 
(T)____,___—«, 966 F2d 660, 667 (1992) (“While we acknowledge Con- 
gress’s interest in complying with U.S. responsibilities under the GATT, 
we are bound not by what we think Congress should or perhaps wanted 
to do, but by what Congress in fact did. The GATT does not trump 
domestic legislation; if the statutory provisions at issue here are incon- 
sistent with the GATT, it is a matter for Congress and not this court to 
decide and remedy.”) (citations omitted). Consequently, the Court finds 
the GATT provisions cited by the plaintiff and Baxter do not demon- 
strate Customs improperly treated Sinalopasta’s inland freight costs as 
part of the subject merchandise’s dutiable value. In addition, none of the 
other authorities cited by Baxter compels a different conclusion. The 
Court concludes, therefore, plaintiff and Baxter have failed to rebut the 
presumption of correctness attached to Customs’ decision to treat Sina- 
lopasta’s inland freight costs as part of the subject merchandise’s duti- 
able value. See 28 U.S.C. § 2639(a)(1); Moss, 13 CIT at 424, 714 F Supp. 
at 1227. 


IV. ConcLusION 


After considering all of the parties’ contentions, the Court makes the 
following holdings: (1) Customs properly disallowed the deduction from 
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general expenses that plaintiff claimed for taxes paid by its subsidiary 
and subsequently rebated under Mexico’s CEDIS program; and (2) Cus- 
toms correctly treated as general expenses the amount of freight costs 
that plaintiff's subsidiary incurred from its loading docks to the United 
States border. The Court will enter judgment for defendant. 


(Slip Op. 94-81) 
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MEMORANDUM OPINION AND ORDER 


DiCar 0, Chief Judge: Before the court are the final results of redeter- 
mination by the Department of Commerce dated January 10, 1994, 
regarding the 1986-88 administrative review of the antidumping duty 
order on Brass Sheet and Strip From the Federal Republic of Germany, 
56 Fed. Reg. 60,087 (Dep’t Comm. 1991) (final results), as amended, 
57 Fed. Reg. 276 (Dep’t Comm. 1992). Commerce’s redetermination was 
issued pursuant to the court’s remand order in Hussey Copper, Ltd., et 
al. v. United States, 17 CIT ___, 834 F. Supp. 413 (1993), which 
instructed Commerce to (1) provide an explanation for its departure 
from its normal practice of making exact alloy matches in determining 
such or similar merchandise; (2) provide evidence justifying the use of 
the long-term interest rate for the consignment credit expense or, in the 
alternative, redetermine the interest rate to be used and, if necessary, 
redetermine credit expenses on consignment inventory so as to avoid 
any double counting; (3) correct the miscalculation in the deduction of 
home market commissions with respect to purchase price sales; (4) cor- 
rect errors in its computer program with respect to inland freight insur- 
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ance charges; (5) provide reasons for its finding that Wieland’s 
constructed price on split-priced sales was unrepresentative of actual 
prices charged, and determine whether Commerce actually added the 
value of early payment discount and metal discount to non-split-priced 
sales and, if so, explain the reasons for so doing or correct the error if it 
was done by error; (6) reconsider its resort to the best information avail- 
able (BIA) in calculating the imputed credit expenses or, in the alterna- 
tive, provide further explanation for such application; and (7) correct 
the computer error in making the adjustment for merchandise further 
processed in the United States. Plaintiffs in this consolidated action, 
Hussey Copper, Ltd., et al. (“Hussey”) and Wieland Werke AG, et al. 
(“Wieland”), submitted their comments on Commerce’s redetermina- 
tion, to which defendant United States filed its response. 


DISCUSSION 


This court shall uphold Commerce’s final determination in an admin- 
istrative review unless that determination is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b) (1) (B) (1988). Substantial evidence is “such rele- 
vant evidence as a reasonable mind might accept as adequate to support 
a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 
(1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). 


1. Matching Methodology: 

In order to determine which merchandise sold in the home market 
was most similar to that sold in the United States, Commerce estab- 
lished separate categories of most similar merchandise based on five pri- 
mary characteristics of the merchandise: (1) form of material (sheet or 
strip), (2) coating (tinned or non-tinned), (3) grade (alloy composition), 
(4) gauge, and (5) width. To match the merchandise on the basis of alloy 
composition, Commerce divided the merchandise into two groups 
according to whether it contained more than 75% copper and, after the 
grouping, made adjustments for differences in alloy’s’ within each 
group. By adopting the alloy grouping method, however, Commerce 
departed from its prior practice of using exact alloy matches in brass 
cases. The court requested Commerce to explain its reasons for the 
departure. 

In its redetermination, Commerce states: 


Our review of the record indicates that there is no reasonable 
explanation of why we departed from our traditional matching 
methodology for this particular case. Although we still believe this 
alternate approach is reasonable, we cannot find any unique cir- 
cumstances in the record which justify this alternate approach to 
product matching. Accordingly, the Department has concluded that 
it should abandon the grouping methodology, and instead make 
matches on an exact alloy basis. 
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Redetermination, at 3. In order to apply the traditional alloy matching 
method, Commerce asks that it be permitted to request additional 
information from Wieland. Id. 

Both Hussey and Wieland point out that Commerce already possesses 
the data of specific alloy CDA (Copper Development Association) desig- 
nation necessary to match home market and US. sales on an exact alloy 
basis. To the extent that exact alloy matching is not feasible for certain 
sales, Hussey argues that Commerce should resort to BIA since Wieland 
failed to provide cost data for differences in alloys as Commerce had 
requested. Wieland, on the other hand, urges that if a re-opening of the 
record is necessary, it should be limited to the precise information neces- 
sary to make exact alloy matches. 

In response to Hussey’s argument for applying BIA, Commerce states 
that because its decision to make exact alloy matches was made late in 
the proceedings, the use of BIA will not be appropriate. Therefore, Com- 
merce concludes that it is in the interest of fairness that Wieland be 
given one more opportunity to provide the information. The court 
agrees. 

Accordingly, the issue is remanded to Commerce for it to conduct the 
product matching on an exact alloy basis. Commerce may request addi- 
tional information from Wieland to the extent that such information 
is necessary to complete the product matching based on the revised 
methodology. 


2. Credit Expense on Consignment Inventory: 


In computing home market price, Commerce deducted Wieland’s 
credit expense for maintaining consignment inventory, which was cal- 
culated on the basis of Wleland’s long-term borrowing rate. The court 
remanded this matter to Commerce to provide record evidence support- 
ing the use of the long-term interest rate and to determine whether it 
had double counted Wieland’s credit expense for consignment sales to 
the extent the credit expense covering the period of time from billing to 
payment was also included in Wieland’s imputed credit expense calcu- 
lated on the basis of a short-term interest rate. 

In its redetermination, Commerce states that it is “unable to point to 
any evidence on the record that supports the use of a long-term interest 
rate other than that contained in a confidential memorandum * * * 
which has been rejected by the court in this remand.” Redetermination, 
at 4. In addition, Commerce concludes that “based on the record, we 
cannot determine whether credit expenses have been double counted 
for consignment sales.” Jd. Commerce requests, therefore, that it be 
permitted to obtain additional information to resolve these issues. 

The court grants Commerce’s request for obtaining additional 
information showing (1) the consignment sales during the period of 
review, (2) the shipping and payment dates for those sales, and (3) the 
method of calculating the long-term interest rate and applying it to the 
sales in question. 
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3. Computer Errors: 

The court instructed Commerce to correct three computer program- 
ming errors involving home market commissions, inland freight insur- 
ance charges, and further processed U.S. sales. Commerce states in its 
redetermination that the submission of new data by Wieland regarding 
exact alloy matching and credit expense on consignment inventory 
would moot the issue of existing computer errors to the extent that re- 
programming would be required. 

The court directs Commerce to correct all the computer errors, if any, 
after it makes the necessary re-programming. 


4. Split-Priced Sales: 

Wieland was unable to report actual metal prices charged to home 
market customers purchasing on a split-priced basis because it did not 
keep records of the metal prices for individual split-priced sales. In 
response to Commerce’s request for actual prices charged, Wieland sub- 
mitted a constructed price which consisted of the official German metal 
price in effect on the date of sale plus the fabrication price and minus the 
value of a metal discount and an early payment discount. Commerce 
rejected Wieland’s constructed price and, as BIA, accepted petitioner’s 
information with respect to the total sale price and added the value of 
the two discounts back into each home market sale. Commerce 
explained that it used the BIA because Wieland failed to provide the 
actual metal price charged and failed also to provide “an acceptable 
constructed price that was representative of actual prices charged.” 
Final Results, 56 Fed. Reg. at 60,091 (Comment 12). 

The court held that since Wieland was unable to produce the actual 
prices as requested, Commerce was required by the statute to use BIA in 
this situation, and that Commerce was not bound by the methodology 
verified and accepted in the LTFV investigation if it had reason to 
believe that a different methodology would permit a more accurate 
assessment of current margins. Hussey, 834 F Supp. at 424-25. How- 
ever, the court also found that it was unable to determine whether Com- 
merce’s rejection of Wieland’s constructed price and its application of 
BIA were supported by substantial evidence on the record and were in 
accordance with law, because Commerce did not explain why it found 
Wieland’s constructed price unrepresentative of actual prices and why 
the value of the two discounts should be added to all home market sales 
rather than to the split-priced sales only. Jd. at 425-26. Accordingly, the 
court remanded the issues to Commerce for further explanation or 
correction. 


(a) Rejection of Constructed Price: 
In its redetermination, Commerce states: 


Because Wieland’s constructed price methodology of using the offi- 
cial German metal price in effect on the date of sale as the metal 
price component of the split-priced sale has no relationship (unless 
accidentally), to what the customer actually paid for the metal 
(because the customer actually bought the metal earlier, and metal 
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prices fluctuate), the Department rejected Wieland’s constructed 
prices. Since only Wieland has information on what customers actu- 
ally paid for the metal, Wieland was obliged to provide its best esti- 
mates of these costs based on its own records. Since the firm failed to 
do so, the Department was correct in rejecting the official German 
metal prices. 


Redetermination, at 6 (emphasis added). 

Commerce apparently believes that there is a better method to 
construct the metal costs than the one used by Wieland and that Wie- 
land was obliged to use that better method. Wieland, however, had no 
reason to believe that its method did not provide the “best estimates” of 
the metal cost, since the same method had been accepted and verified by 
Commerce in the previous investigation and Commerce never indicated 
during the proceeding of this administrative review that Wieland’s 
method was unacceptable. The record shows the only inquiry Com- 
merce made concerning the split-priced sales was a request for “actual 
prices.” Pub. R. Roll 1, Frame 1133 (Supp. Questionnaire, Q. 16, Feb. 22, 
1989). Having accepted the necessity of using constructed prices, how- 
ever, Commerce must communicate to Wieland its requirements for 
constructing the prices and provide Wieland an opportunity for com- 
pliance before it may properly reject Wieland’s method. See Daewoo 
Elecs. Co., Ltd. v. United States, 13 CIT 253, 266, 712 F Supp. 931, 945 
(1989) (before Commerce may find any non-compliance “there must be 
a clear and adequate communication requesting the information”). 


Accordingly, the court instructs that Commerce shall provide Wieland 
an opportunity to reshape its reporting methodology. In communicating 
with Wieland, Commerce should be specific about its requirements for 
constructing the metal prices and explain, in particular, what it means 
by “best estimates of these costs.” 


(b) Adding Value of Two Discounts to All Home Market Sales: 


In the final results, Commerce added the value of metal discount and 
early payment discount to all home market sales as BIA because of Wie- 
land’s failure to demonstrate that the two discounts were actually 
received on split-priced sales. Final Results, 56 Fed. Reg. at 60,091 
(Comment 12). The court instructed Commerce to explain its reason for 
adding the value of the two discounts to all home market sales including 
both split-priced and regular sales, or in the alternative, to correct error 
if it was done by error. In its redetermination, Commerce responds to 
the court’s instruction in one sentence: 


since the Department was not satisfied that Wieland had accurately 
and adequately reported the two discounts in question in that Wie- 
land was unable to determine which sales and products actually 
received the discounts, the Department was also correct in disal- 
lowing these adjustments for both the regular and split-priced 
home market sales. 


Redetermination, at 6-7. 
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Wieland contends that Commerce’s new rationale completely 
rewrites its reasoning in the final results and is an impermissible post- 
hoc rationalization. To the extent that an agency’s explanation pre- 
pared during the course of litigation may be a post hoc rationalization 
for its decision, such explanation “must be viewed critically” by the 
court. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 420 
(1970). “The grounds upon which an administrative order must be 
judged are those upon which the record discloses that [the agency’s] 
action was based.” SEC v. Chenery Corp., 318 U.S. 80, 87 (1943). 

The final results made it clear that Commerce added the value of two 
discounts to all home market sales as BIA because Wieland “failed to 
demonstrate” that the two discounts were received on split-priced sales. 
Final Results, 56 Fed. Reg. at 60,091 (Comment 12). In its redetermina- 
tion, however, Commerce claims that it disallowed the adjustments for 
both split-priced and non-split-priced sales because “Wieland was 
unable to determine which sales and products actually received the dis- 
counts.” By this newly-offered rationale, Commerce expands the 
ground for its application of BIA from split-priced sales to all home mar- 
ket sales. 

Commerce’s new rationale, however, is unsupported by the record. 
The court has not found, nor has Commerce referred to, any evidence 
indicating that Wieland was “unable to determine” which sales received 
the discounts. Rather, the record shows that during the administrative 
review, Commerce only raised questions regarding the two discounts in 
general, and never inquired about the discounts on split-priced sales 
separately from those on all other home market sales. See Pub. R. Roll 1, 
Frame 1135-36 (Supp. Questionnaire, Qs. 38-40). As a result, Wieland 
could not be expected to identify the discounts according to the types of 
the sales. 

Commerce thus has failed to provide a reasonable explanation for its 
application of BIA to non-split-priced sales. While Commerce had rea- 
son to disallow the discounts on split-priced sales because Wieland 
reported constructed rather than actual prices for split-priced sales, 
adding the value of the two discounts to all other home market sales as 
BIA was unreasonable and unsupported by substantial evidence in the 
record. 

Accordingly, the court remands the issue to Commerce for correction. 
The court notes that Commerce may lack the information necessary to 
make the correction since it never asked Wieland to identify which sales 
were split-priced sales. The court directs, therefore, that to the extent 
additional information is needed to identify the split-priced sales, Com- 
merce should obtain such information from Wieland. 


5. Imputed Credit Expenses: 


In the final results, Commerce imputed the credit expenses for both 
Wieland’s home market sales and its U.S. sales, because Wieland 
incurred no short-term borrowing during the period of review. In 
response to Commerce’s request, Wieland submitted a range of short- 
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term borrowing rates that were made available to it by its banks. In 
imputing the credit expenses, Commerce used as BIA the lowest interest 
rate in the range for the home market sales and the highest interest rate 
in the range for the U.S. sales, on the ground that Wieland failed to sup- 
ply the actual interest rates. Final Results, 56 Fed. Reg. at 60,090 (Com- 
ment 8), as amended, 57 Fed. Reg. at 276. In justifying Commerce’s 
application of BIA, Government offered a different rationale, i.e., Wie- 
land had failed to substantiate its reported imputed credit expenses. 
Government’s rationale, however, was rejected by the court as counsel’s 
post-hoc rationalization. Hussey, 834 F. Supp. at 427. As Wieland did not 
incur any short-term financing and therefore had no actual interest 
rates to report, the court remanded issue for Commerce to reconsider its 
application of BIA in calculating the imputed credit expenses or, in the 
alternative, provide further explanation for such application. 

Commerce provides its further explanation for the application of BIA 
as follows: 

The Department requested further information on the source of 
the figures and the methodology used to determine the imputed 
credit expense. Wieland failed to supply the requested additional 
data. Therefore, the Department believes that its use of BIA was 
correct in this situation. 


Redetermination, at 7-8. 

The record shows that during the administrative proceeding Com- 
merce did ask Wieland to “identify the source of [the] figures” for its 
claimed adjustments for differences in circumstances of sales, which 
included its claim for imputed credit expenses. Pub. R. Roll 1, Frame 
1136 (Supp. Questionnaire, Q. 45). Wieland, however, did not respond to 
this request with respect to its reported bank interest rates; instead, it 
merely resubmitted the same information from its original response. 
See Conf. R. Roll 2, Frame 229 (Questionnaire Response, Append. 
B-5(a), June 20, 1988); Conf. R. Roll 4, Frame 1955 (Supp. Questionn- 
aire Response, Append. B-5(a), March 13, 1989). Since Wieland failed to 
provide the additional information as requested, Commerce’s applica- 
tion of BIA was in accordance with law. See 19 U.S.C. § 1677e(c) (1988). 
Furthermore, the court notes that although Commerce in the final 
results cited Wieland’s failure to furnish actual interest rates as the rea- 
son for its resort to BIA, it was nevertheless aware of the argument that 
Wieland failed to substantiate its home market credit claim. See Final 
Results, 56 Fed. Reg. at 60,090 (Comment 8). Thus, the court finds that 
Commerce’s further explanation for its application of BIA does not 
amount to a post-hoc rationalization and is supported by the evidence in 
the record. 


CONCLUSIONS 


In accordance with the foregoing opinion, the court remands the case 
to Commerce with the following instructions: 

(1) Commerce shall conduct the product matching by using the exact 
alloy model matching method; Commerce may request additional 
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information from Wieland to the extent that such information is neces- 
sary to conduct the product matching on the exact alloy matching basis. 

(2) Commerce shall redetermine Wieland’s consignment credit 
expense; for that purpose Commerce may obtain additional information 
from Wieland showing (a) the consignment sales during the period of 
review, (b) the shipping and payment dates for those sales, and (c) the 
method of calculating the long-term interest rate and applying it to the 
sales in question. 

(3) Commerce shall correct all computer errors after necessary re- 
programming is completed. 

(4) Commerce shall provide Wieland an opportunity to reconstruct 
the metal prices on split-priced sales and shall specify its requirements 
for reporting the constructed prices. 

(5) Commerce shall not add the value of metal and early payment dis- 
counts to non-split-priced sales as BIA; for the purpose of identifying 
which sales were split-priced sales, Commerce may obtain additional 
information from Wieland. 

Commerce shall file its remand results with the court within 120 days 
of this opinion. Any party contesting the remand results shall file com- 
ments with the court within 30 days of the remand results. Commerce 
may file its response within 15 days of the comments. 


(Slip Op. 94-82) 
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OPINION 


DiCar_o, Chief Judge: Plaintiffs, foreign producers of steel wire rope 
from Korea and Mexico, move pursuant to USCIT R. 56.2, to challenge 
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the final affirmative determination of the United States International 
Trade Commission that an industry within the United States is materi- 
ally injured by reason of imports of steel wire rope from Korea and 
Mexico. Steel Wire Rope from the Republic of Korea and Mexico, Inv. 
Nos. 731-TA-546 and 547 (Final), USITC Pub. 2613 (March, 1993) 
(“Determination”); 58 Fed. Reg. 16,206 (1993) (notice). This court has 
jurisdiction under 28 U.S.C. § 1581(c) (1988). The court affirms the 
Commission’s determination. 


STANDARD OF REVIEW 


In an antidumping investigation the Commission is to make a final 
determination whether a U.S. industry is materially injured or threat- 
ened with material injury by reason of imports of the merchandise that 
has been found to be sold at less than fair value (LTFV). 19 U.S.C. 
§ 1673d(b)(1) (1988). This court must uphold the Commission’s final 
determination unless it is unsupported by substantial evidence on the 
record, or otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1) 
(B) (1988). Substantial evidence is “such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 340 US. 474, 477 (1951) (quoting Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 


DISCUSSION 


1. Whether Commissioners Not Present at Part or All of the Administra- 
tive Hearing May Vote on the Final Determination: 

The Commission, following an investigation and an administrative 
hearing, reached its affirmative determination of injury by a three-to- 
three vote.! Of the three Commissioners voting affirmatively, Chairman 
Newquist did not attend the hearing, and Commissioner Rohr was pres- 
ent for only part of the hearing. 

Plaintiffs challenge the vote as contrary to law, claiming that accep- 
tance of the votes of Chairman Newquist and Commissioner Rohr vio- 
lates 19 U.S.C. § 1677c (1988), which requires the Commission to hold a 
hearing upon the request of any party to the investigation before mak- 
ing a final determination. Plaintiffs further assert that allowing the 
absent Commissioners to vote violates the principle laid down in Mor- 
gan v. United States, that “[t]he one who decides must hear.” 298 U.S. 
468, 481 (1936). Plaintiffs have not provided the court with any statute, 
judicial precedent or indication of congressional intent directly support- 
ing their position. The court finds Plaintiffs’ position lacks merit. 

19 U.S.C. § 1677c(a) (1) provides that “the Commission shall * * * hold 
a hearing in the course of an investigation upon the request of any party 
to the investigation before making a final determination * * *.” Plain- 
tiffs assert that Congress intended the “Commission” voting upon the 
final determination be the same as the “Commission” holding the hear- 


lig US.C. § 1677(11) (1988) provides that, where the voting Commissioners are evenly divided as to whether the 
determination should be affirmative or negative, the Commission shall be deemed to have made an affirmative deter- 
mination. The validity of this provision is not at issue herein. 
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ing, and that Chairman Newquist and Commissioner Rohr were not 
part of Commission holding the hearing, and therefore were not eligible 
to vote. 

The statute does not address the issue of whether voting Commission- 
ers must attend the hearing. “[I]fthe statute is silent or ambiguous with 
respect to the specific issue, the question for the court is whether the 
agency’s answer is based on a permissible construction of the statute.” 
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837, 843 (1984) (footnote omitted). In reviewing the agency’s 
answer, “a court may reject an agency interpretation that contravenes 
clearly discernible legislative intent,” but “its role when that intent is 
not contravened is to determine whether the agency’s interpretation is 
‘sufficiently reasonable.’” Am. Lamb Co. v. United States, 4 Fed. Cir. (T) 
47, 54, 785 F2d 994, 1001 (1986) (citations omitted). 

Defendant maintains that the Commission has interpreted the stat- 
ute by providing that public hearings held in “nonadjudicative inves- 
tigations will be conducted by the Commission or by one or more 
Commissioners.” 19 C.FR § 201.13(b)(1) (1993) (emphasis added). 
Plaintiffs do not dispute that the hearing in question complied with this 
regulation. Instead, Plaintiffs argue that the regulation, which deals 
with nonadjudicative hearings, is inapplicable to this hearing because 
the hearing held by the Commission pursuant to 19 U.S.C. § 1677c is 
adjudicative in nature. 

The court disagrees with plaintiffs’ characterization of the hearing. 
Congress has stated that the antidumping proceedings are “investiga- 
tory rather than adjudicatory in nature.” H.R. Rep. No. 317, 96th Cong., 
1st Sess. 77 (1979); accord S. Rep. No. 249, 96th Cong., Ist Sess. 100 
(1979), reprinted in 1979 U.S.C.C.A.N. 381, 486; see also Pasco Termi- 
nals, Inc. v. United States, 83 Cust. Ct. 65, 76, 477 F Supp. 201, 212 
(1979), aff'd, 68 C.C.PA. 8, C.A.D. 1256, 634 F.2d 610 (1980) (the hearing 
provided as part of the antidumping investigation is conducted “for the 
sole purpose of assisting the Commission in obtaining relevant and 
material facts * * * and not in the context of an adversary proceeding.” ) 
The statute itself exempts the hearing from the requirements of the 
Administrative Procedure Act, see 19 U.S.C. § 1677c(b), and provides for 
a hearing only “upon the request of any party,” 19 U.S.C. § 1677c(a)(1), 
which further indicates that Congress intended the hearing to be non- 
adjudicative in nature. 

Because an antidumping hearing is investigatory in nature, the Com- 
mission’s regulation regarding the conduct of such hearing applies. see 
19 C.FR § 201.13(b)(1). The hearing in question complied with that reg- 
ulation, which permits the hearing to be conducted by “one or more 
Commissioners.” Id. 

Plaintiffs further argue that this case is controlled by Morgan v. 
United States, 298 U.S. 468, which states that “[t]he one who decides 
must hear.” Id. at 481. According to Plaintiffs, Morgan requires this 
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court to reject the vote of those commissioners absent from the hearing, 
because they did not “hear” all of the evidence. 

Plaintiffs quote one sentence from Morgan out of its context. In Mor- 
gan, the Court was concerned that “[i]f the one who determines the facts 
which underlie the order has not considered evidence or argument, it is 
manifest that the hearing has not been given.” Jd. at 480-81 (emphasis 
added). The Court stated: 


the weight ascribed by law to the [agency] findings * * * rests upon 
the assumption that the officer who makes the findings has 
addressed himself to the evidence and upon that evidence has con- 
scientiously reached the conclusions which he deems it to justify. 
That duty cannot be performed by one who has not considered evi- 
dence or argument. It is not an impersonal obligation. It is a duty 
akin to that of a judge. The one who decides must hear. 


Id. at 481 (emphasis added). The proceeding below did not violate Mor- 
gan’s requirement that the one who decides must consider the evidence. 
Chairman Newquist and Commissioner Rohr had the benefit of the 
record containing a transcript of the hearing, and they are presumed to 
have considered all the evidence in the record. See Rhone Poulenc, S.A. 
v. United States, 8 CIT 47, 55, 592 F Supp. 1318, 1326 (1984) 

Plaintiffs do not attempt to rebut this presumption. Rather, Plaintiffs 
argue that, due to the conflicting testimony presented at the hearing on 
critical factual issues, Morgan requires more than simply a review of the 
cold transcript, particularly where, as here, the agency is sitting as the 
fact finder. 

Neither Morgan itself, nor the cases that have been decided under 
Morgan, require such a result. Rather, “decisions of numerous and 
administrative agencies establish that, even without agreement of the 
parties, a member of an administrative agency who did not hear oral 
argument may nevertheless participate in the decision where he has the 
benefit of the record before him.” Gearhart & Otis, Inc. v. SEC, 348 F.2d 
798, 802 (D.C. Cir. 1965) (footnotes omitted). Accordingly, the court 
holds that it was proper for Chairman Newquist and Commissioner 
Rohr to vote on the final determination. 


2. Segmented Market Theory: 

The Commission is required to ”evaluate all relevant economic fac- 
tors which have a bearing on the state of the industry in the United 
States * * * within the context of the business cycle and conditions of 
competition that are distinctive to the affected industry.” 19 U.S.C. 
§ 1677(7)(C)(iii) (1988) (emphasis added). Plaintiffs claim that the 
Commission failed to consider a “condition distinctive to the affected 
industry,” that is, the U.S. steel wire rope market is segmented. 

According to Plaintiffs, in the U.S. steel wire rope market, imported 
products compete only with like imported products, and domestic prod- 
ucts compete only with like domestic products, and there is no direct 
competition between domestic producers and foreign producers. In sup- 
port of their theory, Plaintiffs point to the market share in the period 
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from 1987 through 1992. During that period, the market share of the 
U.S. producers remained constant, at approximately 60%, while the 
importers retained the remaining 40%. Pls.’ Br. at 34. During that same 
period, U.S. producers charged consistently higher prices (approxi- 
mately 30% higher) than the importers charged. Id. This data, accord- 
ing to Plaintiffs, conclusively demonstrates that there were two 
separate and distinct markets for wire rope within the United States. 
Plaintiffs claim that the Commission’s failure to evaluate this factor 
rendered the determination contrary to law under 19 U.S.C. § 1677(7) 
(C)(iii). Alternatively, Plaintiffs contend that the evidence in support of 
their segmented market theory was so overwhelming that, to the extent 
the Commissioners voting affirmatively rejected the theory, the deter- 
mination was unsupported by substantial evidence in the record. 

It is not surprising that Plaintiffs can point to evidence in the record 
which supports the conclusion they urge and detracts from the evidence 
supporting the Commission’s determination. Matsushita Elec. Indus. 
Co. v. United States, 3 Fed. Cir. (T) 44, 54, 750 F.2d 927, 936 (1984). The 
record ’nay support the conclusion urged by Plaintiffs, as well as the 
opposite conclusion reached by the Commission. However, it is not the 
function of this court to decide whether it would have reached the same 
conclusion based on the same evidence. Instead, the role of this court “is 
limited to deciding whether the Commission’s decision is ‘unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.’” Id. 

Contrary to Plaintiffs’ assertion that the Commission ignored the 
segmented market theory, the Commission discussed Plaintiffs’ theory 
in its determination. See Determination at 21. After setting forth Plain- 
tiffs’ theory, the Commission went on to consider evidence contrary to 
that theory. The Commission relied on evidence, presented in part by 
Plaintiffs’ witnesses at the hearing, that domestic and imported prod- 
ucts in question are considered interchangeable, and that any differ- 
ences between the imported and domestic products are insignificant. Id. 
at 22. The Commission also relied on the geographical overlap of the 
sales and the fact that the imports and the domestic products were sold 
throughout the period of investigation through the same channels of 
distribution. Id. at 22-23. Thus, the Commission did consider Plaintiffs’ 
segmented market theory, but rejected it in favor of the conclusion that 
there was a reasonable degree of direct competition between the 
imported and domestic products. 

Plaintiffs also challenge the Commission’s finding of causation, argu- 
ing that the Commission’s finding that the subject imports caused mate- 
rial injury to the domestic industry was not supported by substantial 
evidence because the record contains overwhelming evidence that the 
U.S. market was segmented. The court notes, however, in determining 
whether a domestic industry is injured by reason of imports, “[t]he stat- 
ute’s causation prerequisite to an affirmative injury determination is 
satisfied if the * * * imports contribute, even minimally, to the condi- 
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tions of the domestic industry, and the Commission is precluded from 
weighing causes of injury.” British Steel corp. v. United States, 8 CIT 86, 
96, 593 F. Supp. 405, 413 (1984) (relying on legislative history contained 
in S. Rep. No. 249, 96th Cong., 1st Sess. 56-57 (1979), reprinted in 1979 
US.C.C.A.N. 381, 443-44) 

The Commission discussed in detail the evidence supporting its con- 
clusion that competition existed between imported and domestic steel 
wire rope and that the imports caused material injury to the domestic 
industry. The Commission found that the subject imports increased sub- 
stantially during the period from 1989 to 1991, and that the increase in 
the lower priced imports prevented the domestic industry from increas- 
ing its domestic shipments and its market share. Determination at 31. 
The Commission also found that the domestic market was “relatively 
price sensitive and a small quantity of imports will generally result in 
adverse price effects.” Id. at 25. Although Plaintiffs claim that the por- 
tions of the testimony, upon which the Commissioners rely in part, do 
not support this finding, substantial evidence in the record indicates 
otherwise. For example, most purchasers responding to inquiries of the 
Commission reported that they decided to purchase the imports due to 
the lower price. Rep. at 1-71-1-73. One witness stated at the hearing 
that “price is a dominant [factor], and particularly in a down turn mar- 
ket where people are pressed for profitability, they will go for the lowest 
price over other factors.” App. List 1, Doc. 214, at 150. 

The Commission further found that the channels of distribution were 
the same and that overall differences between imports and domestic 
products were relatively insignificant. Determination at 30. In addition, 
the Commission relied upon confirmed lost sales allegations due to the 
low prices of the imports. Jd. at 31. 

Based on the increased volume of imports, the price sensitivity of the 
market, the fungibility between the imported and domestic products, 
and other factors discussed, the Commission concluded that ”the sub- 
ject imports have had an adverse impact on domestic production, sales, 
capacity utilization, and financial performance. Jd. at 31-32. The court 
finds that the record contains substantial evidence supporting the 
causal link between the subject imports and the material injury suffered 
by the domestic producers. 

Plaintiffs additionally claim that causation cannot be established 
because removal of the LTFV imports from the market would only result 
in increased sales within the United States of fairly traded imports that 
are also priced substantially lower than domestic products. This argu- 
ment, however, assumes that the LTFV imports compete only with other 
imports. As already discussed, the theory of market segmentation was 
properly rejected by the Commission. 


3. Considering the Condition of Industry in the Context of Business 
Cycle: 

Plaintiffs further contend that the Commission failed to examine the 

impact of unfairly traded imports on the domestic industry “within the 
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context of the business cycle,” as required by 19 U.S.C. § 1677(7)(C)(iii). 
Plaintiffs argue that the three-year period of investigation coincides 
with only a portion of the business cycle of the industry, during which 
“apparent consumption for steel wire rope declined from its peak to its 
cyclical trough.” According to Plaintiffs, the “cycle” in demand for steel 
wire ropeis approximately a five-year period. 

The Commission considered Plaintiffs’ business cycle argument pres- 
ented during the administrative proceeding, and recognized a steady 
decline in U.S. consumption during the period of investigation. See 
Determination at 16. However, the Commission apparently did not view 
that as a significant factor for the condition of the industry, and made no 
finding concerning either the existence of a business cycle or any effect 
thereof. 

The Commission “is charged only with rationally considering impact 
on the domestic industry in light of the relevant factors” and “is not 
required to issue findings and conclusions on an issue concerning a stat- 
utory element simply because it was presented by [a party].” Hercules, 
Inc. v. United States, 11 CIT 710, 743, 673 F. Supp. 454, 482 (1987) (cita- 
tions omitted). See also Wieland Werke, AG v. United States, 13 CIT 561, 
568, 718 F. Supp. 50, 56 (1989) (rejecting plaintiffs’ argument that the 
Commission ignored the industry cycle in finding that imports were a 
cause of material injury). Where, as here, the record contains substan- 
tial evidence supporting the Commission’s conclusion that imports con- 
tribute to the conditions of the domestic industry, the court is not in the 
position to substitute its own conclusion of the facts for that of the 
Commission. 


CONCLUSION 


The court holds that the Commission’s determination is supported by 
substantial evidence on the record and is in accordance with law. 
Accordingly, plaintiffs’ motion for judgment upon agency record is 
denied, and the Commission’s final determination is affirmed. 
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ORNATUBE ENTERPRISE Co., LTD., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND HANNIBAL INDUSTRIES, INC., DEFENDANT-INTERVENOR 


Court No. 93-04-00236 


[Held: The remand results are accepted; briefing shall commence in accordance with 
Rule 56.2.) 


(Dated May 20, 1994) 


Liang-Houh Shieh (Liang-Houh Shieh) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey M. Telep); Linda 
Chang, Attorney-Advisor, Office of the Deputy Chief Counsel for Import Administration, 
Department of Commerce, for defendant. 

Schagrin Associates (Roger B. Schagrin, R. Alan Luberda) for defendant-intervenor. 


ORDER 


MuscravE, Judge: Upon consideration of Plaintiff's Objection To The 
Remand Results and defendant’s Response thereto, it is hereby 

ORDERED that the relief sought in Plaintiff's Objection To The 
Remand Results is denied. The remand was issued in conformity with 
the Court’s Order, dated January 27, 1994, and is accordingly accepted 
by the Court. It is further 

ORDERED that, in accordance with United States Court of Interna- 
tional Trade Rule 56.2, the parties shall begin briefing on the merits of 
the substance of the remand results issued by the Department of Com- 
merce on March 15,1994. The parties shall file with the Clerk of the 
Court (1) a Joint Status Report, and (2) a proposed briefing schedule no 
later than June 17,1994. In light of the procedural difficulties previously 
experienced in this case, any further misapplication of the Court rules or 
other delay will be viewed with the utmost scrutiny. 
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